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THE  REPORT 


OF 

THE  SPECIAL  COMMITTEE  ON  BOARDS  AND  TRIBUNALS 

TO 


THE  LEGISLATIVE  ASSEMBLY  OF  ALBERTA 


WHEREAS  the  following  resolution  was  duly  passed  at  the  Second 
Session  of  the  Fifteenth  Legislature  of  the  Province  (13  Elizabeth  II): 

"BE  IT  RESOLVED  that  the  Government  appoint  a  Special 
Committee  consisting  of  the  following  three  Members, 
namely: 

Messieurs  Gerhart 

Henderson 

Dickie 

and  four  other  persons,  one  of  whom 
shall  be  Chairman 

for  the  purpose  of  studying  and  receiving  representations 
and  recommendations  on  the  following  matters: 

1.  A  thorough  survey  and  consideration  of  the  Alberta 
legislation  conferring  jurisdiction  or  power  on 
administrative  boards  and  tribunals  and  the  functions 
and  powers  exercised  by  them. 

2.  Whether  such  boards  and  tribunals  infringe  on  the 
rights  of  individual  citizens  and  if  so,  in  what 
way  and  to  what  extent . 

3.  Whether  there  should  be  a  greater  provision  for 
appeals  to  the  courts  from  the  decisions  of  such 
boards  and  tribunals. 

4.  Whether  such  boards  and  tribunals  have  a  practical 
value  in  adjudicating  matters  without  involving 
individual  citizens  in  costly  and  time-consuming 
court  procedures  and  whether  the  public  interest  is 
thereby  served  and  if  so,  in  what  way  and  to  what 
extent . 

5.  Whether  there  is  need  for  a  tribunal  to  which 
aggrieved  individuals  could  have  resort  for  the 
purpose  of  having  decisions  or  actions  by  regula¬ 
tory  boards  and  tribunals  and  departments  and 
agencies  of  the  Government,  investigated  and 
reviewed,  and  if  there  is  such  a  need,  what  form 
of  tribunal  would  be  best  suited  for  that  purpose 
and  what  powers  should  it  be  given. 

And  that  the  Committee  so  appointed  do  meet  for  the  purpose 
aforesaid  in  the  interim  between  the  prorogation  of  the  Session 
and  the  next  ensuing  Session  of  this  Assembly  at  the  call  of  the 
Chairman  at  such  times  and  places  as  may  be  from  time  to  time 
designated  by  him. 


And  that  the  said  Committee  do  report  to  this  Assembly 
at  the  next  regular  Session  thereof.” 

THEREFORE,  upon  the  recommendation  of  the  Honourable  the 
Attorney  General,  the  Executive  Council  advises  that,  pursuant  to 
the  said  resolution,  the  Lieutenant  Governor  in  Council  hereby 
appoints  the  following  persons  as  members  of  the  said  Committee: 


Carlton  W.  Clement,  Q.C. 
Edgar  H.  Gerhart, 

James  D.  Henderson, 
William  D.  Dickie, 

Ronald  K.  Banister, 
Nelson  Malm, 

Reginald  Slatter, 


Edmonton, 

Edmonton, 

Devon, 

Calgary, 

Edmonton, 

Calgary, 

Edmonton, 


and  designates  Carlton  W.  Clement,  Q.C.,  as  Chairman  of  the  said 
Committee . 


April  29th,  1965. 


Order-in-Council  752/65. 
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TO: 

THE  HONOURABLE  MEMBERS  OF 

THE  LEGISLATIVE  ASSEMBLY  OF  ALBERTA. 

The  Special  Committee  appointed  by  the  foregoing  Order- 
in-Council  hereunder  makes  its  report  to  the  Legislative  Assembly 
of  Alberta. 

PROCEEDINGS 


In  pursuance  of  the  purpose  for  which  the  Committee  was 
appointed,  it  publicly  invited  all  interested  persons  to  make 
written  representations,  recommendations  and  submissions  on  any 
or  all  of  the  matters  designated  in  the  Order-in-Council .  The 
form  of  the  Notice  appears  in  Appendix  A  and  the  extent  of  its 
publication  is  shown  by  Appendix  B.  The  submissions  received, 
and  the  subject  matters  dealt  with  therein,  are  shown  in  Appendix 
C.  Thereafter  the  Committee  gave  notice  of  public  hearings  by 
letter  to  those  who  had  made  written  submissions,  and  by  advertise¬ 
ment  to  the  public  in  the  daily  newspapers  of  Calgary,  Edmonton  and 
Red  Deer  in  the  form  shown  by  Appendix  D.  The  hearings  were  held  at 
the  times  and  places  designated  in  the  Notice,  and  discussions  of 
interest  and  value  resulted.  A  bibliography  of  additional  material 
considered  by  the  Committee  appears  in  Appendix  E. 

INTRODUCTION 


The  enactments  of  a  Legislature  which  give  effect  to  its 
concepts  of  the  developing  needs  and  interests  of  society,  and 
provide  the  means  for  realizing  and  enforcing  those  concepts,  are 
the  origin  of  much  of  what  is  known  as  "Administrative  Law".  Laws 
of  this  nature  are  generally  required  for  the  good  government  of  a 
society  that  is  increasing  in  population,  in  the  variety  and  inter¬ 
action  of  the  pursuits  of  its  citizens,  and  in  its  sense  of  social 
responsibilities.  They  have  increased  markedly  in  the  past  several 
decades,  not  only  in  Alberta  but  throughout  Canada  and  other 
countries,  and  this  increase  has  magnified  and  made  urgent  some 
serious  defects  in  the  attendant  administrative  law. 

The  legislation  with  which  the  Committee  is  concerned,  then, 
has  as  its  purpose  the  advancement  of  the  general  interests  of  the 
public  as  they  are  conceived  from  time  to  time.  It  is  characteristic 
of  such  legislation  that  in  attaining  its  purposes  it  affects 
readjustments  and  changes  in  the  old  order:  in  particular,  in 
varying  degrees  it  modifies  or  extinguishes  old  rights  and  duties, 
and  creates  new  rights,  duties,  and  responsibilities  all  of  which 
affect  and  change  the  relationship  both  socially  and  legally  between 
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one  individual  and  another,  and  between  individuals  and 
Authority.  Inevitably,  it  seems,  the  public  interest  advances 
at  the  expense  of  the  individual,  and  at  each  advance  a  new 
balance  must  be  struck  between  private  rights  and  public 
advantage.  On  the  one  arm  of  the  balance  lies  the  legitimate 
interests  of  the  individual  in  his  property  and  his  freedom 
and  choice  of  action:  on  the  other  arm  lies  efficiency  of 
administration  in  attaining  the  purposes  of  the  legislation. 

Individuals  dispute  the  extent  to  which  their  rights 
need  be  invaded  or  modified  or  extinguished  in  the  general 
interests  of  society.  A  Tribunal  is  required  with  juris¬ 
diction  to  exercise  discretion  and  adjudicate  the  dispute, 
and  by  its  decisions  maintain  a  fair  balance  between  the  con¬ 
flicting  interests  having  due  regard  to  the  purposes  in  view. 

The  Legislature  itself  seldom  gives  directions  on  the  balance 
to  be  maintained,  and  the  burden  of  maintaining  fairness  rests 
on  the  Tribunal.  The  Committee  has  found  only  one  Statute 
in  which  the  Legislature  has  given  clear  recognition  that  a 
fair  and  reasonable  balance  is  to  be  maintained  between  private 
rights  and  public  advantage  according  to  the  real  needs  of 
society.  The  Planning  Act  provides: 

3.  The  purpose  of  this  Act  is  to  provide  means 
whereby  plans  and  related  measures  may  be 
prepared  and  adopted  to  achieve  the  orderly 
and  economical  development  of  Land  within  the 
Province  without  infringing  on  the  rights  of 
individuals  except  to  the  extent  that  is  neces¬ 
sary  for  the  greater  public  interest. 

Unfortunately,  there  are  other  parts  of  that  Act  that  have  been 
the  subject  of  complaint  to  the  Committee,  to  which  it  is 
difficult  to  apply  the  full  intendment  of  the  admonition. 

No  legislation  can  of  itself  be  so  detailed  and  prescient 
as  to  provide  for  all  contingencies  arising  out  of  its  application 
and  administration,  and  the  steps  necessary  to  realize  and  enforce 
its  purposes.  Disputes  arise  on  these  matters  between  individual 
and  individual,  and  between  individual  and  Authority,  and  a 
tribunal  is  required  to  exercise  discretions  and  make  decisions 
on  them. 

It  is  then  a  necessity  of  such  legislation  that  the 
Legislature  delegates  to  a  tribunal  power  to  exercise  discretions 
and  to  make  decisions  and  to  adjudicate  on  all  such  matters  of 
dispute  involving  for  the  most  part  the  rights,  interests  and 
property  of  individuals.  These  are  judicial  functions,  heretofore 
almost  always  performed  by  the  Courts,  and  with  such  general  satis¬ 
faction  in  the  administration  of  justice  in  common  law  countries 
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that  they  provide  the  standard  of  comparison.  Many  hold  the 
view  that  Courts  are  the  only  tribunal  properly  constituted 
and  equipped  to  perform  the  judicial  function. 

However,  the  legislation  with  which  we  are  concerned, 
in  common  with  like  legislation  in  other  jurisdictions,  creates 
tribunals  and  confers  on  them  amongst  other  duties  and  responsi¬ 
bilities  of  administration,  jurisdiction  to  exercise  the  powers 
and  judicial  functions  involved  in  attaining  the  purposes  of 
the  legislation.  It  is  the  judicial  functions  and  related 
powers  of  the  tribunals  that  appear  to  be  within  the  scope  of 
the  resolutions  of  the  Legislature,  and  it  is  these  that  are 
discussed  in  this  report.  The  sum  total  of  the  rights  and 
interests  and  property  affected  in  the  course  of  a  year  by  the 
exercise  of  the  powers  and  judicial  functions  delegated  by  the 
Legislature  of  Alberta  to  these  tribunals  created  by  it  is  un¬ 
doubtedly  enormous,  and  probably  considerably  exceeds  the  total 
of  that  which  comes  before  the  Courts.  As  was  said  in  the 
Frank’s  Report  hereafter  referred  to: 

The  continuing  expansion  of  Government  activity 
and  responsibility  for  the  general  well-being  of 
the  community  has  greatly  multiplied  the  occasions 
on  which  an  individual  may  be  at  issue  with  the 
administration  or  with  another  citizen  or  body  as 
to  his  rights,  and  the  post-war  years  have  seen  a 
substantial  growth  in  the  importance  and  activities 
of  tribunals. 

In  any  given  Statute,  there  is  usually  to  be  found  the 
delegation  to  a  designated  tribunal  of  all  or  some  combination 
of  the  following  powers: 

(a)  To  grant  licenses  to  carry  on  a  designated 
industry  or  activity; 

(b)  To  expropriate  and  vest  in  a  licensee 
property  or  rights  of  another  individual; 

(c)  To  regulate  the  manner  in  which  activities 

of  individuals  are  carried  on,  and  the  extent 
to  which  they  may  be  pursued; 

(d)  To  control  and  regulate  a  variety  of  financial 
and  economic  relationships; 

(e)  To  adjust  relationships  between  individuals, 
and  between  an  individual  and  the  Government; 

(f)  To  decide  disputes  arising  out  of  the  applica¬ 
tion  of  the  legislation  or  the  exercise  by 
the  tribunal  of  its  powers; 
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(g)  To  establish  its  own  procedures  and  to  accept 
and  act  on  such  evidence  as  it  sees  fit; 

(h)  To  enact  rules  and  regulations  in  the 
furtherance  of  the  exercise  of  its  powers; 

(i)  To  advise  or  to  make  recommendations  to  a 
Minister  or  to  the  Lieutenant-Governor  in 
Council . 

It  is  widely  said  of  tribunals  that  they  have  come  to 
stay,  and  a  substantial  body  of  opinions  submitted  to  the 
Committee  conceded  that  on  principle  they  are  to  some  extent 
not  only  necessary  but  desirable.  The  broad  ground  upon 
which  this  assertion  rests  is  admirably  summarized  in  the 
letter  of  Premier  Frost  of  Ontario  to  Mr.  Walter  Gordon, 
written  in  May,  1958,  in  respect  of  matters  for  the  consider¬ 
ation  of  the  Committee  on  the  Organization  of  Government  in 
Ontario : 

MIt  is,  of  course,  paramount  that  Government  of 
the  people,  for  the  people  and  by  the  people 
should  be  preserved.  On  the  other  hand, 
democratic  Government  in  these  days  cannot  be 
deprived  of  the  benefits  and  efficiencies  which 
come  from  good  business  methods.  This,  I  think, 
is  the  genesis  of  Boards  and  Commissions.  In 
availing  itself  of  these  methods,  Government 
should  not  create  the  means  by  which  the  free 
principles  upon  which  Governments  exist  should  be 
undermined.  In  other  words  the  problem  is  to 
preserve  Democratic  Government  while  not  depriving 
it  of  the  benefits  and  efficiences  which  go  with 
good  business  methods.” 

The  proponents  of  tribunals  assert  that  they  have  advantages 
over  Courts  in  respect  of  cheapness,  accessibility,  freedom 
from  technicality,  expedition,  and  expert  knowledge  of  their 
particular  subject.  Nevertheless,  in  general  the  actual  func¬ 
tion  and  operation  of  these  tribunals  is  of  increasing  concern 
throughout  Canada,  the  United  Kingdom,  the  United  States  and 
other  jurisdictions.  Objections  raised  in  reports  and  writings 
from  other  jurisdictions  were  spontaneously  made  to  the 
Committee  in  varying  emphasis  and  with  a  wealth  of  supporting 
examples,  and  it  is  significant  that  there  was  expressed  an 
almost  unanimous  desire  for  full  right  of  appeal  to  the  Courts. 
The  mounting  criticism  centres  on  three  main  points: 
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(a)  Tribunals  are  not  required  to  have,  and  in 
many  cases  do  not  have,  procedures  that  assure 
to  individuals  whose  rights  and  interests  may 
be  affected  by  a  decision,  that  they  will  have 
an  open,  fair  and  impartial  hearing  before  the 
decision  is  made. 

This  is  of  grave  importance.  Tribunals  are  usually  accorded 
an  unfettered  discretion  in  coming  to  their  decisions,  free 
from  the  compulsion  of  any  standards.  It  is  then  even  more 
urgent  than  it  is  with  Courts  that  their  procedures  be  adequate 
and  be  meticulously  followed  if  their  decisions  are  to  be 
acceptable  as  properly  made. 

(b)  Tribunals  are  often  so  constituted  that  doubt 
arises  whether  they  do,  or  are  able  to, 
maintain  a  fair  balance  between  conflicting 
interests  particularly  in  a  conflict  of  interest 
between  an  individual  and  Authority. 

If  the  tribunal  is  constituted  wholly  or  decisively  of  Depart¬ 
mental  officers,  then  doubt  arises  whether  considerations  of 
Departmental  efficiency  or  policy  are  paramount,  and  whether 
legitimate  rights  and  interests  of  individuals  are  sacrificed 
in  favour  of  Departmental  concepts.  Decisions  made  in  an  aura 
of  doubt  as  to  their  justice  give  rise  to  dissatisfaction. 

(c)  Inadequate  provision,  and  in  a  number  of  instances 
no  provision,  is  made  for  appeals  from  the 
decisions  of  tribunals. 

This  is  a  complex  subject  and  will  be  discussed  under  the  approp¬ 
riate  heading. 


The  tribunals  created  by  the  Legislature,  the  jurisdictions 
and  powers  conferred  on  them,  and  the  procedures  they  follow  in 
the  exercise  of  their  powers,  have  resulted  in  the  relatively  new 
area  in  the  administration  of  justice  known  as  administrative  law. 
In  its  day  to  day  application,  it  is  as  important  to  the  people  of 
the  Province  as  that  under  the  administration  of  the  Courts.  It 
is  desirable  that,  within  the  limits  of  such  expediency  as  the 
Legislature  may  determine,  assurances  should  be  provided  that  their 
decisions  will  be  reasonably  acceptable. 

It  does  not  appear  to  the  Committee  that  the  resolutions 
of  the  Assembly  invite  it  to  survey  and  consider  discretions  and 
judicial  functions  delegated  to  a  Minister  of  the  Crown  charged 
with  the  administration  of  an  Act.  His  responsibilities  involve 


Governmental  policy,  and  in  the  discharge  of  his  duties  he  is 
answerable  to  the  Legislature.  Indeed,  the  Legislature  has  in 
the  Judicature  Act  prohibited  any  enquiry  elsewhere  into  acts 
or  omissions  on  the  part  of  a  Minister  in  the  execution  of  his 
office  except  with  the  consent  of  the  Government: 

24.  (1)  No  action  whereby  relief  of  any  kind  is 
claimed  on  account  of  anything  done  or  proposed 
to  be  done  or  on  account  of  anything  omitted  to 
be  done  by  a  member  of  the  Executive  Council  of 
the  Province  in  the  execution  of  his  office  shall 
be  brought  or  maintained  against  that  member 
unless  permission  to  bring  or  maintain  the  action 
has  first  been  given  by  the  Lieutenant-Governor 
in  Council. 

It  is  apparent  that  the  scope  of  the  survey  does  not 
embrace  boards  or  tribunals  constituted  by  free  elective  process. 
Important  examples  of  these  are  the  elected  Councils  of  municipal 
corporations  and  school  districts.  Under  powers  expressed  or 
implied  such  boards  proliferate  by  appointment  of  their  own  boards 
and  tribunals,  and  it  seems  probable  that  in  total  the  operation 
of  such  appointed  tribunals  affects  the  average  citizen  in  his 
day-to-day  life  as  much  or  more  than  tribunals  appointed  by 
Statute . 


The  term  of  the  resolutions  do  not  invite  the  Committee 
to  examine  licensing  powers  delegated  to  tribunals.  Many  Provincial 
Statutes  require  that  licenses  be  obtained  by  citizens  in  respect 
of  various  callings,  employments  and  undertakings.  Some  are  issued 
by  Ministers  or  Departments,  and  some  by  tribunals.  For  example, 
under  Statutes  administered  by  the  Department  of  Agriculture,  there 
are  some  twenty-five  different,  licenses  issued  by  or  with  the 
approval  of  the  Department.  In  the  area  of  public  health,  there 
are  twenty-seven  various  licenses,  permits  and  approvals  issued  by 
the  Provincial  Board  of  Health,  fourteen  authorized  to  be  issued 
by  local  Boards  of  Health,  and  of  course  there  are  in  addition  those 
required  under  the  By-laws  of  Cities  or  Towns.  Other  Departments 
issuing  licenses  include  the  Attorney  General,  Lands  and  Forests, 
Labour,  Industry  and  Development,  and  the  Provincial  Secretary. 
Again,  an  undertaking  may  require  several  licenses  or  permits  from 
different  Ministers,  Departments,  or  tribunals.  It  would  not  be 
useful  to  consider  only  licenses  issued  by  tribunals,  leaving  aside 
those  issued  by  Ministers  or  Departments.  Again,  some  of  the 
licenses  and  permits  appear  to  be  merely  a  requirement  for  regis¬ 
tration,  others  to  ensure  control,  or  qualification,  or  quality, 
and  others  may  have  some  fiscal  implications.  A  survey  and 
consideration  of  the  exercise  of  licensing  powers  would  fail  in 
useful  results  unless  purposes  or  objectives  were  assigned,  and 
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standards  or  criteria  established  to  guide  the  considerations. 

This  report  will  discuss  the  five  topics  set  out  in  the 
resolution  of  the  Assembly  in  the  same  order  as  they  appear 
therein. 
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SECTION  I 


A  THOROUGH  SURVEY  AND  CONSIDERATION  OF  THE 
ALBERTA  LEGISLATION  CONFERRING  JURISDICTION 
OR  POWER  ON  ADMINISTRATIVE  BOARDS  AND 
TRIBUNALS  AND  THE  FUNCTIONS  AND  POWERS 
EXERCISED  BY  THEM. 

The  tribunals  with  which  this  report  is  mainly  concerned 
are  set  out  in  Table  I,  classified  according  to  Departmental 
authority  in  order  that  the  Honourable  Members  can  more  readily 
perceive  whatever  Departmental  relationship  exists  between  them. 
Those  that  have  been  the  subject  of  representations  to  the 
Committee  are  discussed  hereunder. 

Tribunals  whose  principal  function  is  advisory  are  set 
out  in  Table  2,  classified  according  to  the  person  or  agency 
to  whom  the  advice  may  be  given.  A  cursory  survey  reveals 
that  some  are  well-nigh  defunct,  some  sporadic,  and  some  are 
serving  useful  purposes.  In  the  latter  category  may  be  placed 
the  Advisory  Committees  created  under  The  Apprenticeship  Act. 

There  are  twenty-eight  Provincial  Advisory  Committees  and 
seventy-four  Local  Advisory  Committees,  all  constituted  with 
equal  representation  from  management  and  labour;  they  are 
active  in  furthering  the  technical  and  vocational  training  of 
some  5,544  registered  apprentices  in  Alberta.  As  the  activities 
of  advisory  tribunals  do  not  directly  modify  the  rights,  interests 
or  property  of  individuals,  the  Committee  has  not  considered  them 
in  detail,  but  this  is  not  to  say  that  they  may  not  be  important 
in  the  sphere  of  their  operations.  There  is  a  widespread  impression 
that  Alberta  is  burdened  with  a  superfluity  of  boards  and  tribunals. 
The  Committee  is  of  the  view  that  it  would  help  to  give  this 
impression  some  perspective  if  the  name  '’Board"  were  reserved  for 
those  tribunals  exercising  a  judicial  function,  and  the  name 
"Committee"  reserved  for  those  of  an  advisory  nature.  In  like 
manner,  the  tribunals  listed  in  Table  3  might  be  designated  through¬ 
out  as  "Commissions". 

Table  3  lists  tribunals  which  can  in  the  view  of  the 
Committee  be  properly  designated  as  agencies  of  Government  in 
carrying  out  activities  undertaken  by  Government,  or  providing 
administration  in  areas  that  do  not  involve  a  significant  judicial 
function . 

Table  4  lists  tribunals  established  under  Professional  Acts 
and  the  like,  and  which  are  concerned  with  matters  within  the 
Profession.  Such  Statutes  and  tribunals  are  a  normal  part  of  any 
society  and  do  not  require  comment  by  the  Committee. 
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Table  5  lists  tribunals  and  the  Statutes  creating  them, 
which  do  not  easily  fall  into  any  particular  classification, 
and  which  do  not  appear  to  the  Committee  to  have  judicial 
powers  of  such  significance  as  to  bring  them  within  the  intend¬ 
ment  of  the  resolutions. 

In  order  that  a  standard  of  comparison  may  be  established 
for  the  consideration  of  Table  1  generally,  and  the  tribunals 
specifically  discussed  hereunder,  it  will  be  helpful  to  refer 
briefly  to  some  relevant  features  of  one  of  the  most  important 
tribunals.  The  Public  Utilities  Board  is  selected  for  this 
purpose  since  The  Public  Utilities  Act,  amongst  a  few  others, 
represents  generally  the  farthest  point  the  Legislature  has 
gone  so  far  in  enacting  provisions  designed  to  give  assurances 
that  the  judicial  function  will  be  properly  discharged.  The 
following  are  noted: 

1.  The  power  of  appointment  of  the  members  of  the 
Board  is  delegated  to  the  Lieutenant-Governor 
in  Council. 

Delegation  of  this  power  to  the  Lieutenant-Governor  in 
Council  is  a  usual  and  practical  provision.  In  the  case  of  the 
Public  Utilities  Board,  no  restriction  is  placed  on  the  exercise 
of  the  power.  In  other  cases,  for  example  the  Gas  Utilities 
Board  constituted  under  The  Gas  Utilities  Act,  some  designation 
is  made  in  the  Statute  of  the  persons  appointed  in  order  to 
achieve  the  balance  of  interests  that  the  Legislature  has  in 
mind.  For  the  Gas  Utilities  Board  the  Chairman  of  the  Public 
Utilities  Board  and  the  Chairman  of  the  Oil  and  Gas  Conservation 
Board  are  designated  as  members,  and  bring  to  the  Board  highly 
specialized  knowledge  useful  in  the  discharge  of  its  functions. 
The  Chairman  of  the  Board  itself  is  appointed  by  the  Lieutenant- 
Governor  in  Council  to  represent  the  public  interests,  and  the 
present  appointee  is  a  Judge  of  the  District  Court.  It  would  be 
difficult  to  find  a  more  suitably  constituted  board  for  the 
purposes  of  the  Statute.  When  all  of  the  members  of  a  tribunal 
are  appointed  at  the  discretion  of  the  Lieutenant-Governor  in 
Council,  then  he  determines  the  qualifications  thought  desirable 
for  the  members  in  the  discharge  of  their  functions,  and  by  the 
nature  of  the  appointments  also  determines  in  some  measure  what 
balance  will  be  maintained  between  private  interests  and  public 
advantage  or  administrative  efficiency  in  attaining  the  purposes 
of  the  Statute. 

2.  No  Minister  of  the  Crown  is  charged  with  the 
general  administration  of  the  Act. 

It  is  usual  to  charge  a  Minister  of  the  Crown  with  the 
general  administration  of  a  Statute,  and  it  is  thought  by  many 
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that  this  may  result  in  undue  Departmental  influence  on  the 
functions  of  the  tribunal  created  by  the  Statute.  Whether 
or  not  this  is  a  valid  criticism  in  any  particular  case,  it 
is  a  factor  that,  with  other  factors,  should  be  taken  into 
account  in  assessing  the  functions  of  the  tribunal.  When  a 
tribunal  is  created  by  a  Statute  which  is  under  the  general 
administration  of  a  Minister,  it  is  not  required  to  report  to 
any  authority  on  its  activities.  The  Public  Utilities  Board 
is  required  to  report  annually  to  the  President  of  the 
Executive  Committee. 

3.  The  term  of  office  of  each  member  is  ten 
years,  with  eligibility  for  re-appointment; 
and  each  is  required  to  devote  his  full  time 
to  the  duties  of  his  office. 

Security  of  tenure  of  this  nature  is  infrequent  in  the 
tribunals  under  consideration,  but  has  the  advantage  of  making 
the  post  attractive  to  competent  persons  outside  Government 
service  and  also  in  assuring  impartiality  in  the  discharge  of 
the  judicial  function.  In  many  cases  the  members  of  a  tribunal 
are  civil  servants,  often  in  fact  from  the  Department  of  the 
Minister  charged  with  the  general  administration  of  the  Act. 

They  have  security  of  position  within  the  civil  service  but  their 
tenure  of  office  on  the  tribunal  is  indeterminate.  Such  circum¬ 
stances  can  and  do  lead  to  doubts  (and  whether  they  are  well- 
founded  or  not  in  any  particular  case  is  not  germane)  that 
Departmental  concepts  of  administration  and  public  interest  are 
given  precedence  to  the  legitimate  interests  of  individuals: 
thus,  the  impartiality  of  the  judicial  function  is  brought  into 
question  and  the  acceptability  of  the  result  is  lessened.  Never¬ 
theless,  there  are  many  instances  in  which  it  is  expedient  to 
appoint  civil  servants  to  tribunals,  and  under  the  appropriate 
heading  this  report  will  discuss  means  for  some  assurances  that 
the  judicial  function  will  be  fairly  discharged. 

4.  The  remuneration  of  the  members  is  determined 
by  the  Lieutenant-Governor  in  Council  and 
paid  out  of  the  General  Revenue  Fund. 

In  many  Statutes  no  provision  is  made  for  payment  to 
members  of  a  tribunal,  and  it  may  be  taken  from  this  that  the 
Legislature  contemplates  such  members  will  be  appointed  from 
the  civil  service  of  the  Province. 

5.  The  Board  has  power  to  establish  its  own 
practice  and  regulate  its  procedures. 

Under  the  guidance  of  able  chairmen  experienced  in  the 
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judicial  function,  the  Board  has  in  fact  adopted  practices 
and  procedures  of  a  high  standard  comparable  to  those 
established  by  Courts  to  ensure  a  fair,  open  and  impartial 
hearing  of  all  persons  that  may  be  affected  by  a  decision. 

This  cannot  be  said  of  all  tribunals,  and  is  an  aspect  of 
present  administrative  law  that  is  subject  to  the  strongest 
criticism.  The  Legislature  has  not  taken  into  account  that 
many  members  of  tribunals  do  not  have  the  experience  or 
training  necessary  to  appreciate  the  fact  that  it  is  a  right 
of  an  individual  to  have  a  fair  hearing  before  his  property 
is  affected  or  his  rights  extinguished,  and  it  has  failed  to 
provide  standards  of  procedure  for  tribunals  to  ensure  that 
right.  Even  in  cases  in  which  the  Legislature  prescribes  a 
hearing,  it  usually  leaves  it  to  the  discretion  of  the  tri¬ 
bunal  as  to  who  shall  have  notice. 

6.  The  Board  may  accept  and  act  on  whatever 
evidence  it  deems  proper,  including  reports 
obtained  in  any  manner  it  deems  proper, 
without  regard  to  legal  rules  of  evidence. 

When  a  jurisdiction  is  allocated  to  the  Courts,  proof  of 
facts  must  be  made  according  to  rules  of  evidence  that  have  been 
established  through  years  of  experience  as  a  satisfactory  means 
for  ascertaining  the  truth  of  the  matter.  Evidence  the  truth  or 
weight  of  which  cannot  be  tested  in  open  Court  is  rejected. 

When  the  Legislature  empowers  a  tribunal  to  accept  and  act  on 
whatever  evidence  it  sees  fit  it  is  no  doubt  motivated  by  consider¬ 
ations  of  efficiency  of  administration,  but  then  it  becomes  of 
urgent  importance  that  there  should  be  imposed  on  the  tribunal  an 
obligation  to  maintain  proper  standards  of  procedure.  The  evidence 
that  is  accepted  and  acted  on  by  the  tribunal,  whether  it  be 
reports,  statements,  hearsay  or  of  whatever  nature  ought  to  be 
brought  before  the  tribunal  and  the  interested  parties  in  open 
hearing  when  all  are  present  and  a  fair  opportunity  given  to  each 
party  to  meet  such  evidence  as  the  proper  protection  of  his 
interests  may  require.  Any  failure  to  observe  this  elementary 
justice  cannot  but  create  doubts  and  lead  to  dissatisfaction. 

The  Committee  wishes  to  make  it  clear  that  it  has  no  criticism  of 
the  Public  Utilities  Board  in  this  respect;  but  it  has  heard 
criticisms  of  other  tribunals. 

7.  The  Board  may  authorize  one  of  its  members 
to  make  an  enquiry  or  report,  and  may  accept 
the  report  as  an  order  of  the  Board. 


This  could  have  the  effect  on  occasion  of  vesting  in  one 
person  the  judicial  function  generally  intended  to  be  exercised 
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by  three  together.  If  considerations  of  expediency  are  so 
urgent  as  to  warrant  this  course  in  the  exercise  of  the 
judicial  function,  then  it  is  apparent  that  the  member 
should  be  required  to  maintain  the  same  high  standard  of 
procedure  as  the  Board  itself  in  conducting  the  enquiry. 

8.  The  Board  may,  as  to  matters  within  its 
jurisdiction,  hear  and  determine  all 
questions  of  fact  and  law. 

This  power  in  relation  to  the  judicial  function  is 
comparable  to  that  vested  in  Courts,  and  looms  important 
in  considerations  of  appeal. 

9.  An  appeal  lies  from  the  decision  of  the 
Board  to  the  Appellate  Division  of  the 
Supreme  Court  of  Alberta  on  a  question 
of  jurisdiction  or  a  question  of  law, 
with  leave  from  a  Judge  of  that  Court 
and  on  deposit  of  security  for  costs. 

This  is  a  most  salutary  provision,  in  keeping  with 
advanced  thought  and  acceptable  procedures.  It  is  made  in 
place  of  the  old  and  difficult  prerogative  writs  referred 
to  in  Section  67  of  the  Act  by  which  the  Courts  undertake, 
in  the  absence  of  such  right  of  appeal,  to  protect  the  indivi¬ 
dual  from  abuse  by  a  tribunal  that  endeavours  to  reach  out  to 
exercise  its  powers  in  areas  over  which  the  Legislature  did  not 
give  it  jurisdiction,  or  that  seeks  to  deny  to  an  individual 
the  proper  application  of  laws  to  which  all  are  subject.  It  is 
the  view  of  the  Committee  that  no  person  should  be  required  to 
obtain  leave  to  prosecute  an  appeal  in  these  matters.  An 
appropriate  deposit  as  security  for  costs  would  be  quite  suffic¬ 
ient  to  deter  frivolous  appeals  if  it  is  thought  there  should  be 
safeguards  in  this  respect.  In  the  Courts  themselves  there  is 
no  restriction  on  a  right  of  appeal  except  that  as  a  matter  of 
expediency  when  the  amount  involved  is  $200.00  or  less,  leave 
must  be  obtained. 

In  some  Statutes  the  Legislature  has  made  provision  to 
prevent  the  Courts  from  exercising  their  historical  role  of 
defending  the  rights  of  individuals  from  improper  encroachments 
by  the  tribunal  it  has  created,  of  confining  the  tribunal  to  the 
jurisdictions  that  the  Legislature  apparently  intended  for  it, 
and  of  assuring  that  basic  rights  of  individuals  are  not  violated 
by  the  procedures  of  the  tribunal.  It  is  difficult  to  justify 
such  provisions  even  on  an  exaggerated  view  of  the  need  for 
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Departmental  efficiency:  they  in  effect  jettison  all  recogni¬ 
tion  of  the  rule  of  law. 

A  right  of  appeal  on  questions  of  fact  is  in  effect 
denied  in  the  Act.  This  is  a  topic  on  which  there  is  a 
divergency  of  views. 

10.  The  public  is  entitled  to  a  certified  copy 
of  any  rule,  regulation  or  order  made  by 
the  Public  Utilities  Board. 

This  is  a  highly  desirable  provision,  and  is  appropriate 
to  all  tribunals.  There  is  a  related  point  which  has  been  raised 
with  vigour  in  many  of  the  submissions  to  the  Committee.  Persons 
who  are  parties  to  a  decision  wish  to  be  furnished  with  written 
reasons  for  it,  and  it  is  widely  asserted  that  they  are  entitled 
to  have  this  in  the  same  measure  that  Courts  accord  the  right  to 
litigants.  The  Committee  is  of  the  same  view,  and  will  discuss 
the  point  under  the  appropriate  heading.  The  Committee  is  informed 
that  it  is  usually  the  practice  of  the  Public  Utilities  Board  to 
deliver  reasons  for  its  decisions  when  conflicts  of  interest  are 
involved. 


11.  The  administrative  powers  delegated  to  the 
Board  by  the  Act  are  ample  for  the  purpose. 

This  is  necessary  for  the  proper  functioning  of  the  Board. 
There  is,  however,  a  power  delegated  by  the  Act  to  the  Lieutenant- 
Governor  in  Council  which  deserves  notice: 

6.  The  members  of  the  Board  shall  -  perform 

such  duties,  in  addition  to  the  duties 
assigned  to  them  by  this  or  any  other  Act, 
as  may  be  prescribed  or  directed  by  the 
Lieutenant-Governor  in  Council. 

With  this  must  be  read  Section  28  (2)  of  the  Act: 

(2)  In  addition  to  the  jurisdiction  and  powers 
mentioned  in  subsection  (1),  the  Board  has 
all  necessary  jurisdiction  and  powers  to 
perform  such  duties  as  are  from  time  to 
time  assigned  to  it  by  Statute  or  pursuant 
to  statutory  authority. 

These  powers,  and  in  some  cases  in  substantially  broader  terms, 
are  not  unusual  in  the  legislation  under  survey.  Insofar  as  they 
are  a  delegation  of  authority  to  create  new  judicial  functions 
for  the  tribunal,  they  result  in  the  substitution  of  the  Executive 
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branch  of  Governnent  for  the  Legislative  branch,  and  in  a 
particular  case  might  well  raise  some  question  of  jurisdiction. 
It  is  to  be  observed  that  the  Legislature  protects  members  of 
tribunals  from  proceedings  concerned  with  the  discharge  of 
their  duties  in  much  the  same  manner  as  Ministers  are  protected. 
The  Judicature  Act  provides: 

24.  (2)  No  action  whereby  the  relief  claimed  or 
part  of  the  relief  claimed  is  an  injunc¬ 
tion,  mandamus,  prohibition  or  other 
process  or  proceeding  affecting  or  inter¬ 
fering  directly  or  indirectly  with  the 
doing  by  a  person  or  the  omission  by  a 
person  of  an  act  authorized  or  directed 
by  a  statement  of  the  Legislature  of  the 
Province,  or  by  an  order  in  council  of 
the  Province,  shall  be  brought  or  main¬ 
tained  unless  permission  to  bring  or 
maintain  the  action  has  first  been  given 
by  the  Lieutenant-Governor  in  Council. 


The  Committee  now  turns  to  a  consideration  of  the  tri¬ 
bunals  that  were  the  specific  subject  of  submissions. 


The  Pipe  Line  Act,  1958:  and  in  conjunction  therewith 

The  Expropriation  Procedure  Act 
and  the  Public  Utilities  Board. 

The  Right  of  Entry  Arbitration  Act. 

The  Surface  Reclamation  Act. 


The  Water,  Gas,  Electric  and 
Telephone  Companies  Act: 


and  in  conjunction  therewith 
The  Expropriation  Procedure  Act 
and  the  Public  Utilities  Board. 


The  relevant  provisions  of  this  group  of  Statutes  insofar  as 
submissions  made  to  the  Committee  are  concerned,  relate  to  the 
expropriation  of  interests  in  land  for  the  purposes  of  the  oil  and 
gas  industry,  and  consequential  matters,  particularly  interests  in 
farm  lands,  when  agreement  is  not  reached  between  the  owner  and  the 
operator.  In  this  area  alone,  the  Legislature  has  given  jurisdictions 
to  two  Ministers  of  the  Crown  and  three  tribunals.  No  submissions 
were  received  in  respect  of  the  jurisdiction  of  the  Minister  of 
Highways  under  The  Water,  Gas,  Electric  and  Telephone  Companies  Act, 
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and  the  Committee  has  noted  it  only  because  it  shares  in 
the  multiplicity  of  jurisdiction.  The  total  result  has 
not  produced  satisfaction  in  those  intended  to  be  benefitted. 

Briefly,  The  Pipe  Line  Act,  1958,  The  Expropriation 
Procedure  Act,  and  the  Public  Utilities  Board,  provide  the 
means  and  powers  for  expropriation  and  compensation  of 
interests  in  land  for  gas  and  oil  transmission  lines,  al¬ 
though  there  appears  to  be  some  unnecessary  duplication  of 
jurisdiction  between  this  Act  and  The  Right  of  Entry 
Arbitration  Act  in  respect  of  flow  lines  which  are  pipes  for 
the  transmission  of  oil  from  a  well  to  local  storage  facilities 
(i.e.  a  tank  or  tank  battery).  The  Right  of  Entry  Arbitration 
Act  creates  a  tribunal  called  the  "Board  of  Arbitration"  and 
provides  the  means  and  powers  for  expropriation  of  rights  to 
enter  and  use  the  surface  land  for  mining  operations  including 
drilling  sites,  access  roads,  pipelines  in  connection  with 
mining  and  drilling  operations  and  production,  and  tanks  and 
other  structures  used  in  connection  with  mining,  drilling,  and 
production.  The  Surface  Reclamation  Act  creates  a  tribunal 
called  the  "Surface  Reclamation  Council",  and  provides  compul¬ 
sions  "to  condition,  maintain  or  reclaim"  as  prescribed  by  the 
unfettered  discretion  of  the  Council,  the  surface  of  land  in 
respect  of  which  interests  have  been  expropriated  under  either 
The  Expropriation  Procedure  Act  or  The  Right  of  Entry  Arbitration 
Act.  It  over-rides  the  powers  of  the  Public  Utilities  Board  to 
revest  expropriated  interests  in  the  former  owner,  and  the  powers 
of  the  Board  of  Arbitration  under  The  Right  of  Entry  Arbitration 
Act  to  terminate  a  right  of  entry  and  user.  The  division  of 
jurisdictions  resulted,  for  an  example,  in  the  following  volume 
of  business  being  brought  before  the  three  tribunals  in  1964: 


The  Public  Utilities  Board: 


The  Board  of  Arbitration: 


The  Surface  Reclamation 
Council : 


342  orders  or  decisions 
pursuant  to  The  Pipe  Line 
Act,  1958,  and  The  Expro¬ 
priation  Procedure  Act. 

365  applications  for  an 
order  for  a  right  of  entry 
and  user. 

1546  enquiries  held  for  the 
purposes  of  Sections  9  and 
15  of  The  Surface  Reclamation 
Act,  296  orders  under  Section 
9  of  the  Act,  1250  Certificates 
under  Section  15  of  the  Act, 
and  408  Certificates  under 
Section  16. 


The  criticisms  made  in  submissions  to  the  Committee  and 
supported  at  hearings  by  responsible  and  sensible  persons, 
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include  the  following: 

1.  Under  The  Pipe  Line  Act,  1958,  end  related  procedures 
no  provision  is  made,  nor  opportunity  given,  for  a 
farmer  whose  lands  will  be  crossed  by  a  proposed  pipe¬ 
line  to  be  heard  as  to  whether  the  location  of  it  will 
unnecessarily  sacrifice  his  legitimate  interests. 

Under  the  Statute,  the  Minister  of  Mines  and  Minerals  has 
almost  unlimited  power  and  discretions  in  respect  of  a  permit  for 
the  construction  of  a  pipeline,  but  there  is  no  requirement  or 
provision  for  a  hearing  on  the  location  of  the  route.  When  a 
permit  is  granted,  it  is  deposited  with  the  Public  Utilities  Board 
by  the  operator  together  with  a  copy  certified  to  be  true  by  the 
Department  of  Mines  and  Minerals  of  the  plan  of  the  route  for  which 
the  permit  was  granted,  and  a  legal  description  of  the  lands  in 
which  an  expropriation  of  interests  are  required.  The  Public 
Utilities  Board  is  empowered  to  order  expropriation  of  the  estate 
or  interest  in  the  lands  required  by  the  operator,  but  it  has  no 
power  to  change  the  plan.  Section  32  of  The  Expropriation  Procedure 
Act  provides: 


32.  (1)  Nothing  in  this  Act  restricts  or 
affects  any  power  or  authority  of  the 
Minister,  under  the  authorizing  Act,  to 
prescribe  the  intended  route  or  site,  or 
the  extent  thereof,  of  or  for  the  works 
of  the  Company  or  any  part  of  such  works. 

(2)  Subject  to  subsection  (3),  where  a 
permit  issued  under  an  authorizing  Act 
approves  or  authorizes  the  works  of  a 
Company,  the  permit  is  final  and  binding 
and  not  subject  to  review  in  any  Court  or 
other  tribunal,  notwithstanding  anything 
contained  in  the  authorizing  Act  or  this 
Act . 

It  is  a  principle  of  common  law  that  no  person  should  have  his  prop¬ 
erty  impaired  by  any  person  or  tribunal  without  an  opportunity  to  be 
heard . 


2.  The  procedures  of  the  Board  of  Arbitration 
(The  Right  of  Entry  Arbitration  Act)  are  not 
fully  acceptable. 

Two  points  have  been  particularly  brought  forward.  While 
The  Right  of  Entry  Arbitration  Act  provides  for  a  hearing  before 
an  application  is  granted  for  an  order  for  a  right  of  entry  and 
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user  (unless  the  farmer  otherwise  consents)  it  is  asserted 
that  little  consideration  is  given  by  the  Board  to  the 
question  whether  an  alternative  site  or  access  road  would 
serve  as  well  with  less  inconvenience  and  disturbance  to  the 
farmer.  The  Committee  is  informed  that  in  many  cases  the 
hearing  consists  in  a  brief  on-site  inspection  at  a  time  con¬ 
venient  to  the  Board  with  little  opportunity  given  for  discus¬ 
sion;  and  that  it  exhibits  at  times  a  certain  arbitrariness 
in  its  procedure  which  leads  to  uncertainties,  loss  of  time, 
and  dissatisfactions.  Further  than  that,  the  Committee  has 
heard  complaints  that  hearings  have  been  held  by  the  Board  with¬ 
out  notice  to  an  interested  individual  and  in  his  absence.  It 
is  interesting  to  note  that  the  Board  by  its  regulations,  Alberta 
Regulation  418/62,  has  authorized  itself  to  do  this.  The  Act  gives 
discretion  to  the  Board  as  to  whether  and  to  whom  notice  of  a 
hearing  shall  be  given  to  an  individual,  although  notice  to  the 
Crown  is  prescribed  when  it  is  interested.  Under  Alberta  Regula¬ 
tion  418/62  the  Board  does  not  make  any  provision  for  notice  of  a 
hearing  to  an  individual,  but  does  make  the  following  provision: 

The  Board  may  hear  an  application  in  the  absence 

of  any  party  to  the  proceedings. 

It  appears  to  the  Committee  that  complaints  of  this  nature 
are  usually  associated  with  a  tribunal  that  is  concerned  with 
Departmental  concepts  of  efficiency  and  expediency,  and  that  fails 
in  some  measure  in  providing  a  fair  and  impartial  hearing. 


3.  Awards  of  compensation  for  expropriation  of 
interests  in  land  or  right  of  entry  and  user 
vary  to  such  an  extent  as  to  be  the  subject 
of  resentment. 

The  first  point  to  be  observed  here  is  that  there  is  a 
fundamental  difference  between  the  basis  of  awards  made  by  the 
Public  Utilities  Board  pursuant  to  The  Expropriation  Procedure 
Act,  and  those  made  by  the  Board  of  Arbitration  under  The  Right 
of  Entry  Arbitration  Act.  In  respect  of  pipelines,  there  is  a 
true  expropriation  of  interest  in  land,  the  expropriated  interest 
vesting  in  the  operator,  and  the  award  is  a  lump  sum  in  the  nature 
of  a  purchase  of  the  expropriated  interest  and  compensation  for 
present  and  future  injurious  affection.  In  respect  of  drill  sites 
and  other  matters  under  The  Right  of  Entry  Arbitration  Act,  the 
award  includes  a  sum  for  injurious  affection  and  a  sum  in  the  nature 
of  an  annual  rental  for  the  use  of  the  surface.  There  is  a  useful 
discussion  of  the  fundamental  difference  between  the  two  approaches 
in  the  decision  of  the  Court  of  Appeal  of  British  Columbia  in  Re: 
Pacific  Petroleums  Limited  (1958)  24  W.W.R.  509,  and  the  following 
extracts  are  informative: 


18 


Where  an  interest  in  land  is  taken,  as  in  exprop¬ 
riation  cases,  whether  the  fee  or  some  lesser  interest, 
the  compensation  is  readily  determinable  on  the 
principles  laid  down  in  these  cases.  In  such  cases 
the  owner  is  deprived  of  some  interest  in  the  affected 
land  either  permanently  or  for  some  predetermined  term. 

Its  value  can  be  ascertained  with  some  certainty.  This 
(i.e.  the  case  before  the  Court  involving  a  right  of 
entry  and  user)  however  is  not  a  case  of  compensation 
for  land  taken  or  for  any  interest  in  land  taken.  It 
is  compensation  for  entry  and  for  the  loss  and  damage 
caused  by  the  operations  carried  on  thereon,  and  the 
time  during  which  this  entry  may  be  maintained  and  the 
operation  carried  on  is  uncertain.  That  will  depend 
upon  the  results  obtained  in  the  prospecting  and 
drilling. 

Since  the  cases  dealing  with  expropriations  have, 
in  my  view,  no  application,  they  need  not  be  reviewed. 

Those  cases  hold  that  under  the  statutes  there  applicable, 
the  compensation  was  to  be  determined  on  the  basis  of  the 
value  to  the  owner  of  the  land  or  interest  taken  at  the 
time  of  the  taking,  with  a  possible  allowance  for  other 
items  such  as  severance  or  injurious  affection.  Those 
cases  are  distinguishable  on  two  grounds:  (1)  There  has 
been  the  taking  of  the  land  or  an  interest  therein  for 
which  the  owner  is  to  be  compensated;  (2)  The  damage  has 
been  suffered  in  the  past  from  a  transaction  completed  in 
the  past,  the  taking,  and  there  remains  only  for  the 
tribunal  to  determine  the  value  of  the  land  or  the  value 
of  the  interest  at  the  time  of  the  taking. 

On  the  other  hand,  under  the  (British  Columbia  Statute 
comparable  to  The  Right  of  Entry  Arbitration  Act)  herein: 

(1)  There  is  no  divesting  of  the  owner  of  any  interest; 

(2)  The  statute  gives  the  operator  a  right  of  entry  which 
will  preclude  his  being  liable  to  trespass  but  requires 
him  to  pay  compensation  to  be  fixed  by  the  board;  (3)  A 
claim  for  compensation  by  the  owner  or  occupant  does  not 
arise  with  respect  to  a  transaction  completed  in  the  past 
but  on  the  contrary  does  arise  with  respect  to  a  grant  to 
a  right  of  entry,  and  operations,  which  are  to  continue 
into  the  future  for  an  unknown  period. 

This  distinction  is  not  generally  appreciated,  particularly  by  the 
farmer  who  has  both  a  transmission  line  and  a  flow  line  traversing 
his  property.  For  the  one  he  gets  a  lump  sum  award:  for  the  other 
an  annual  sum.  The  two  lines  may  parallel  each  other  and  lie  within 
a  short  distance  of  each  other,  and  the  damage  to  surface  caused  by 
the  laying  of  each  may  be  very  nearly  the  same.  Yet  the  compensation 
awards  in  the  aggregate  will  undoubtedly  vary  to  a  marked  degree.  It 
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seems  to  the  Committee  that  this  whole  aspect  might  well  be 
examined  with  care  to  determine  whether  the  legal  concepts  might 
be  rationalized  in  the  light  of  the  reality  of  what  is  involved, 
and  whether  some  more  uniform  and  reasonably  acceptable  approach 
to  compensation  might  be  found.  Such  consideration  ought  to  be 
concerned  only  with  a  fair  balancing  of  the  interests  of  the 
operator  and  of  the  farmer,  and  both  should  be  given  a  full  oppor¬ 
tunity  to  be  heard  before  any  conclusion  is  reached.  Some 
suggestions  as  to  the  basis  of  awards  were  given  to  the  Committee 
but  it  is  beyond  its  scope  to  weigh  them. 

Another  point  of  criticism  is  that  awards  vary  unpredict- 
ably  between  individual  and  individual,  and  between  district  and 
district.  This  is  urged  particularly  in  respect  of  awards  by  the 
Board  of  Arbitration.  It  is  to  be  observed  here  that  no  appeal 
lies  in  respect  of  awards  t>y  the  Board  of  Arbitration,  but  an 
appeal  lies  from  an  award  by  the  Public  Utilities  Board  to  the 
Appellate  Division  of  the  Supreme  Court  of  Alberta,  although  where 
the  amount  involved  is  less  than  $1,000.00,  leave  must  first  be 
obtained  from  a  Judge  of  that  Court  (Section  52  of  The  Expropriation 
Procedure  Act).  A  right  of  appeal  goes  some  way  towards  imposing 
self-discipline  on  a  tribunal  and  minimizing  tendencies  to  arbitrariness. 
Related  to  this  is  that  awards  are  made  in  writing,  but  without  suffic¬ 
ient  itemization  or  detail  for  either  party  to  know  and  appraise  the 
allocation  of  the  sum  to  the  various  heads  of  compensation.  This  leads 
to  uncertainty  and  dissatisfaction,  and  makes  easy  arbitrary  variations 
and  the  imposition  of  preconceived  ideas.  Indeed,  it  has  been  said 
that  officials  of  the  Board  of  Arbitration  will  give  information  to  a 
farmer  before  a  hearing  is  held  as  to  what  an  award  would  probably  be 
in  order  to  assist  the  farmer  in  bargaining  with  an  operator.  It  is 
also  apparent  from  the  submissions  and  hearings  that  a  contributing 
factor  relates  to  the  power  given  to  the  tribunals  to  accept  and  act  on 
such  evidence  as  they  see  fit.  Dis-sat isfaction  was  expressed  to  the 
Committee  that  evidence  is  accepted  or  rejected  arbitrarily  and  unpre- 
dictably,  particularly  by  the  Surface  Reclamation  Council.  This  is 
really  an  aspect  of  unsatisfactory  procedures,  but  is  noticed  here 
because  the  criticism  was  raised  principally  in  the  context  of  awards 
including  the  orders  which  are  in  the  nature  of  awards  by  the  Surface 
Reclamation  Council. 

4.  The  procedures  of  the  Surface  Reclamation  Council 
are  not  generally  acceptable. 

This  tribunal  was  the  subject  of  the  strongest  criticisms 
in  representations  made  to  the  Committee.  The  view  was  unanimous  that 
it  was  unnecessary  to  establish  this  tribunal  in  order  to  attain  the 
purposes  of  The  Surface  Reclamation  Act,  and  that  at  least  its  functions 
could  be  better  performed  by  the  Board  of  Arbitration  if  that  Board 
were  given  some  powers  and  functions  more  comprehensible  than  the  inde¬ 
terminate  ones  provided  by  Section  27  of  The  Right  of  Entry  Arbitration 
Act . 
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The  criticisms  ranged  over  all  the  matters  already  dis¬ 
cussed  in  their  application  to  the  functions  of  the  Council,  and 
extended  to  its  composition.  In  this  latter  area,  it  appears  to 
the  Committee  that  the  Council  is  not  well  constituted  to  provide 
an  impartial  hearing  in  all  cases,  nor  to  bring  with  it  the 
expertise  which  is  stated  to  be  one  of  the  advantages  of  having 
tribunals.  The  Council  is  composed  of  the  Deputy  Minister  of 
Mines  and  Minerals  who  is  designated  as  Chairman,  ten  civil 
servants  appointed  by  uhe  Lieutenant-Governor  in  Council,  and 
thirty-seven  members  appointed  by  local  authorities,  that  is  to 
say  Municipal  Districts,  Counties,  Cities,  Towns  and  Villages. 

The  appointees  of  the  local  authorities  have  jurisdiction  only 
within  the  territorial  limits  of  the  appointing  authority.  The 
Act  prescribes  that  only  two  members  of  the  Council  shall  act  on 
any  given  matter,  one  the  appointee  of  the  local  authority  and 
the  other  an  appointee  of  the  Lieutenant-Governor  in  Council. 

The  Chairman  is  given  certain  overriding  powers,  including  the 
sole  and  unappealable  power  to  determine  who  is  the  occupant  of 
land  for  the  purposes  of  the  Act.  The  Council  is  concerned  with 
the  surface  conditions  of  farm  lands,  yet  it  is  under  the  admini¬ 
stration  of  the  Department  of  Mines  and  Minerals  and  expert 
services  such  as  provided  by  the  Department  of  Agriculture  in  the 
wav  of  District  Agriculturists  and  Agricultural  Service  Boards 
are  not  contemplated. 

5.  The  administration  of  deposits  to  secure 
payments  of  awards  on  granting  an  immediate 
right  of  entry  before  a  hearing,  or  before 
a  final  hearing,  results  on  occasion  in 
unfairness  or  injustice. 

The  Committee  has  not  made  an  enquiry  into  this  criticism 
and  is  not  able  to  report  on  it . 

6.  The  division  of  jurisdiction  amongst  three 
tribunals  creates  confusion,  uncertainty,  and 
loss  of  efficiency. 

It  was  the  unanimous  view  of  all  who  made  representations 
on  this  matter  that  it  is  in  the  general  interest  to  consolidate 
the  three  jurisdictions  in  one  tribunal.  The  Committee  supports 
and  recommends  this  view.  The  interests  of  all  would  be  served  and 
a  more  orderly  and  convenient  administration  would  be  achieved  by 
a  review  and  consolidation  of  the  powers  and  functions  of  the  three 
tribunals  into  one  Board,  properly  constituted  to  fairly  achieve  the 
purposes  of  the  legislation. 

For  the  assistance  of  the  Honourable  Members  some  further 
provisions  of  the  two  Acts  are  noted  and  commented  on: 
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The  Right  of  Entry  Arbitration  Act. 

1.  The  Board  of  Arbitration  is  composed  of  three  members, 
all  civil  servants,  any  two  of  whom  can  function  as  the  Board. 

2.  It  sets  its  own  procedures  and  practices  and  is  not 
bound  by  rules  of  law  concerning  evidence. 

3.  Its  orders  are  not  appealable.  By  Section  21  of  the 
Act,  the  Legislature  has  specifically  excused  the  Board  from 
providing  the  only  means  by  which  the  Courts  may  entertain 
questions  of  excess  of  jurisdiction,  but  has  not  provided  an 
appeal  on  a  question  of  jurisdiction  or  a  question  of  law,  nor 
an  appeal  in  respect  of  the  amount  of  an  award. 

4.  The  Board  can  reverse  itself  at  any  time,  for  any 
reason . 


5.  The  Board  has  ’’the  powers  and  duties  given  to  it  by 
this  Act  and  such  further  powers  and  duties  as  may  be  determined 
by  the  Lieutenant-Governor  in  Council. 

6.  The  Board  has  complete  discretion  as  to  whom  notices 

of  hearings  shall  be  given,  except  when  the  rights  of  the  Crown 
are  involved. 

7.  Some  statutory  direction  is  given  to  the  Board  on  what 
matters  it  may  take  into  account  in  coming  to  an  award. 

8.  The  powers  of  the  Board  under  Section  27  of  the  Act 
relating  to  termination  of  a  right  of  entry  are  indeterminate 
and  are  affected  and  overridden  by  the  provisions  of  The  Surface 
Reclamation  Act. 


The  Surface  Reclamation  Act. 

1.  The  Lieutenant-Governor  in  Council  is  empowered  to  make 
regulations  governing  proceedings  under  the  Act,  and  the  Council 
is  not  bound  by  the  rules  of  law  concerning  evidence.  A  regula¬ 
tion  has  been  made  under  this  power,  but  it  does  not  deal  with 
procedures  in  the  sense  under  discussion. 

2.  It  is  the  duty  of  the  Council  to  hold  an  enquiry  with 
respect  to  the  condition  of  any  land  that  is  being  used  or  has 
been  used  for  the  purposes  of  the  oil  and  gas  industry  and  to 
direct  the  performance  of  any  act  necessary  in  the  opinion  of 
the  Council  to  condition,  maintain  or  reclaim  land  or  any  part 
thereof,  amongst  other  things.  No  standards  are  provided  for 

the  Council  in  coming  to  an  opinion  on  these  matters  and  complaint 
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is  made  that  decisions  are  erratic  and  unrealistic  and  that  no 
proper  hearing  is  held  on  enquiries. 

3.  The  Council  is  not  required  to  give  any  notice  to  any 
person  of  the  holding  of  an  enquiry. 

4.  An  operator  cannot  surrender  any  interest  that  it  has 
acquired  in  land  until  the  Council  has  issued  a  reclamation 
certificate.  An  operator  who  has  obtained  a  right  of  entry  and 
user  pays  annual  sums  to  the  farmer  and  these  have  to  continue 
until  the  Council  issues  a  reclamation  certificate,  there  being 
no  appeal  whatsoever  from  the  Council  nor  any  means  of  requiring 
it  to  act  with  reasonable  dispatch. 

5.  The  Council  has  "the  powers  and  duties  given  to  it  by 
this  Act  and  such  further  powers  and  duties  as  may  be  determined 
by  the  Lieutenant-Governor  in  Council". 

6.  No  provision  is  made  for  appeal  by  any  party  on  a  question 
of  jurisdiction  or  a  question  of  law,  or  on  the  nature  of  the 
reclamation  work  that  the  Council  may  order  to  be  done. 

7.  The  Minister  of  Mines  and  Minerals  under  Section  18  of  the 
Act  may  without  a  hearing  of  an  operator  direct  the  Provincial 
Treasurer  to  pay  out  of  the  general  revenue  fund  moneys  alleged  to 
be  in  default  by  the  operator  under  a  right  of  entry  order,  surface 
lease,  or  expropriation  order,  and  the  Provincial  Treasurer  may  then 
without  a  hearing  of  the  operator  recover  these  moneys  from  produc¬ 
tion  income  of  the  operator. 


RECOMMENDATIONS 


The  Committee  commends  to  the  consideration  of  the 
Legislative  Assembly  the  following: 

1.  The  three  jurisdictions  relating  to  expropriation  of 

and  compensation  for  interests  in  farm  lands,  and  rights  of  entry 
and  user,  and  surface  reclamation,  should  be  consolidated  in  one 
tribunal . 


2.  The  jurisdictions  and  powers  of  the  tribunal  should  be 
reviewed  and  rationalized  in  the  light  of  the  purposes  of  the 
legislation. 

3.  The  tribunal  should  be  free  from  Departmental  or  Ministerial 
authority  or  influence,  as  is  the  case  with  the  Public  Utilities 
Board. 
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4.  It  should  be  so  constituted  as  to  meet  fairly,  impartially, 

and  efficiently  the  conflicting  interests  with  which  it  is  mainly 
concerned,  namely  farming  and  industry,  and  achieve  in  reasonable 
measure  the  confidence  of  both.  In  other  tribunals  it  has  been 
found  satisfactory  to  give  equal  representation  on  the  tribunal  to 
the  conflicting  interests  and  to  designate  or  appoint  a  Chairman 
competent  and  qualified  to  hold  the  balance  fairly  in  attaining  the 
purposes  of  the  legislation. 

5.  It  should  follow  acceptable  procedures  such  as  are  discussed 
in  a  later  part  of  this  report,  including  the  delivery  of  written 
reason  for  awards  and  orders  respecting  reclamation;  and  means 
should  be  provided  to  require  it  to  act  with  reasonable  promptness. 

6.  It  should  be  required  to  hold  hearings  before  expropriations 
are  made,  with  power  to  give  effect  within  reasonable  limitations  to 
such  modifications  as  are  appropriate  to  the  protection  of  the  legiti¬ 
mate  interests  of  both  farmers  and  operators,  subject  to  the  paramount 
interests  of  the  public. 

7.  The  Committee  recommends  provision  for  on-site  inspections, 
or  hearings,  in  the  interests  of  expeditious  determination  of  facts, 
both  for  the  purposes  of  expropriation  and  awards, 

8.  A  right  of  appeal  to  the  Court  should  be  given  on  a  question 
of  jurisdiction  or  a  question  of  law,  and  on  the  amount  of  an  award 
and  the  work  required  by  a  reclamation  order.  The  latter  appeals 
might  be  restricted  to  a  Judge  of  the  Trial  Division  of  the  Supreme 
Court  of  Alberta.  Appeal  procedures  should  be  simple  and  expeditious, 
and  on  awards  and  reclamation  orders  should  be  in  the  nature  of  a  re¬ 
hearing  . 

9.  The  different  bases  upon  which  awards  now  are  made  should  be 
examined,  with  full  opportunity  given  to  all  interested  parties  to 
be  heard,  to  determine  whether  some  direction  could  be  provided  to 
the  tribunal  that  would  assist  in  minimizing  excessive  variations. 


The  Committee  also  wishes  to  report  that  some  representations 
were  made  to  it,  which  it  commends  to  the  consideration  of  the 
Legislature,  namely: 

1.  Some  assurances  should  be  provided  that  the  conduct 
of  agents,  whether  acting  for  a  farmer  or  for  an 
operator,  in  dealings  for  interests  in  land,  will 
in  all  cases  be  fair  and  proper. 

2.  Some  means  should  be  provided  to  inform  farmers,  who 
have  not  had  experience  in  these  matters,  of  the 
principal  points  with  which  they  should  be  concerned 

in  dealings  for  interests  in  land. 
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The  Planning  Act* 

This  Act,  which  is  under  the  administration  of  the  Minister 
of  Municipal  Affairs,  fully  reflects  the  complexities  of  modern 
concepts  of  planning  and  is  almost  entirely  outside  the  scope  of 
the  Committee.  Of  the  several  tribunals  contemplated  or  established 
under  it,  the  Provincial  Planning  Board  is  the  one  of  ultimate 
authority  and  is  the  main  instrument  for  effecting  the  purposes  of 
the  legislation.  It  consists  of  nine  civil  servants  of  whom  the 
Chairman  is  the  Deputy  Minister  of  Municipal  Affairs.  It  is  apparently 
well  qualified  in  expertise:  the  representations  made  to  the 
Committee  suggest  that  it  is  not  well  qualified  in  the  exercise  of 
the  judicial  function. 

The  Board  has  unfettered  power  to  fix  a  quorum  for  its  work 
and  to  regulate  its  procedures.  It  is  interesting  to  observe  that, 
while  the  Legislature  has  given  to  this  Board  unfettered  power  as  to 
the  procedures  it  may  adopt,  it  prescribes  some  minimum  standards  of 
procedures  for  lesser  tribunals  operating  under  the  Act.  One  of  the 
recurrent  matters  of  complaint  relates  to  the  power  of  the  Board  to 
fix  a  quorum  for  its  meetings,  hearings  and  sittings.  It  appears  that 
the  Board  will  determine  a  quorum  for  the  hearing  of  a  particular 
matter,  and  then  other  members  of  the  Board  will  in  the  absence  of  the 
interested  parties  take  part  in  discussions  and  participate  in  the 
making  of  decisions.  This  is  indeed  a  grave  intrusion  on  the  rights 
of  parties  to  a  dispute.  In  view  of  the  great  matters  of  importance 
which  come  before  this  Board,  it  is  apparent  that  it  should  be  subject 
to  the  minimum  standards  of  procedure  later  discussed  in  this  report. 

Appeals  may  be  taken  from  lesser  tribunals  in  certain  matters 
to  the  Provincial  Planning  Board,  and  decisions  of  the  Provincial 
Planning  Board  on  such  appeals  are  subject  to  an  appeal  to  the  Supreme 
Court  of  Alberta  on  a  question  of  jurisdiction  or  on  a  question  of  law. 
The  provisions  in  this  respect  are  basically  similar  to  those  provided 
for  appeal  from  the  Public  Utilities  Board  except  that  no  leave  to 
appeal  is  required.  A  similar  right  of  appeal  is  given  in  respect  of 
certain  decisions  of  municipal  councils  and  development  appeal  boards. 

The  powers  of  the  Provincial  Planning  Board  are  extensive  and 
are  so  closely  intertwined  with  Government  policy  that  it  is  difficult 
for  the  Committee  to  deal  with  criticisms  of  them.  An  example  of  one 
important  criticism  provides  a  useful  illustration.  Under  Section  19  of 
the  Act  a  person  who  wishes  to  subdivide  land  is  required  to  have  his 
plan  of  subdivision  conform  with  regulations  made  under  The  Planning  Act, 
known  as  the  Subdivision  and  Transfer  Regulations.  In  addition  to  this 
requirement,  Section  24  of  the  Act  requires  an  owner  to  give  away 
without  compensation 

(a)  public  roadways  and  the  like,  and 
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(b)  reserves  for  parks,  recreation  areas  and 
school  sites,  of  "not  less  than  ten  per¬ 
cent  of  the  total  area  of  the  land  being 
subdivided" . 

There  is  thus  no  statutory  control  over  the  amount  of  land  that 
can  be  expropriated  without  compensation:  it  is  dependent 
solely  upon  regulations  made  under  the  Act.  However,  if  the 
Board  concludes  that  the  provision  of  a  reserve  would  serve  no 
practical  purpose  or  would  be  unnecessary  or  undesirable,  it  may 
order  that 

(a)  the  provision  of  a  reserve  be  deferred 
until  a  further  subdivision  is  made,  or 

(b)  that  the  owner  be  ordered  to  pay  to  the 
Municipality  the  value  of  the  reserve 
according  to  a  fixed  formula,  in  which 
case  the  reserve  is  waived. 

It  is  a  matter  of  Government  policy  whether  a  landowner 
should  be  required  to  purchase  back  areas  of  land  of  an  indeterm¬ 
inate  extent  the  expropriation  of  which  without  compensation  does 
not  serve  any  practical  purpose  or  is  unnecessary  or  undesirable. 

The  power  of  the  Board  to  order  deferment  of  the  prevision  of 
such  indefinite  reserves  has  occasioned  complaint  to  the  Committee. 

It  must  be  explained  that  if  a  farmer  owning  a  quarter  section  of  land 
wishes  to  sell,  say,  eighty  acres  to  a  neighboring  farmer  for  continu¬ 
ing  use  by  the  latter  as  farm  land,  he  is  faced  with  encumbering  his 
whole  parcel  with  a  deferment  of  reserves.  The  Act  provides  that  when 
a  reserve  is  deferred  in  part  or  in  full,  a  caveat  respecting  the 
deferred  reserve  may  be  filed  in  the  Land  Titles  Office  against  the 
land  affected,  and  the  Committee  is  informed  that  the  title  to  many 
thousands  of  acres  is  so  encumbered.  It  would  seem  fair  that  the 
Act,  as  a  matter  of  protection  for  individual  rights,  should  stipulate 
for  a  maximum  area  that  could  be  taken  for  public  roadways  and  reserves 
without  compensation,  and  that  the  Municipality  concerned  should  be 
required  to  pay  to  the  owner  compensation  for  any  area  in  excess  of 
the  maximum  which  is  taken  for  these  purposes,  with  the  right  to  have 
the  amount  of  compensation  fixed  by,  say,  the  same  Board  that  deals 
with  compensation  or  expropriation  of  interests  in  farm  lands  and 
with  a  similar  right  of  appeal  to  a  Judge  of  the  Trial  Division  of  the 
Supreme  Court  of  Alberta. 

The  Assessment  Appeal  Board  Act. 

This  Act  is  one  of  a  trilogy  furthering  Government  policy  in 
respect  of  assessment  for  taxation  of  land  throughout  the  Province, 
other  than  City  land.  The  other  two  Acts  are  The  Assessment  Act,  1960, 
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and  The  Municipalities  Assessment  and  Equalization  Act  which  creates 
the  Alberta  Assessment  Equalization  Board.  The  three  Acts  and  the 
two  Boards  are  under  the  administration  of  the  Minister  of  Municipal 
Affairs . 


The  usual  statutory  basis  for  assessment  of  lands  for 
taxation  purposes  is  its  fair  actual  value.  Notwithstanding  this, 
by  Section  6  of  The  Municipalities  Assessment  and  Equalization  Act 
the  Minister  is  empowered  to  prescribe  methods  of  assessment,  and 
when  they  are  published  in  the  Alberta  Gazette  they  are  given  the 
same  force  as  if  enacted  as  a  part  of  the  Act;  and  by  Section  28 
the  provisions  of  this  Act  prevail  over  all  other  Acts  except  The 
Assessment  Appeal  Board  Act.  There  can  be  little  doubt  that  the  power 
to  prescribe  methods  of  assessment  is  from  an  administrative  point  of 
view  a  necessary  expedient  to  accomplish  the  purposes  of  the  legisla¬ 
tion,  and  speaking  generally  appeals  from  all  matters  relating  to 
assessment  lie  to  the  Alberta  Assessment  Appeal  Board.  Thus,  in  effect 
it  is  the  focal  point  for  the  operation  of  the  three  Statutes.  No 
provision  is  made  for  an  appeal  to  the  Court  on  a  question  of  jurisdic¬ 
tion  or  a  question  of  law. 

Much  of  the  Municipal  assessment  in  the  Province  is  done  by 
Assessors  on  the  staff  of  the  Chief  Provincial  Assessor,  and  it  is  to 
be  expected  that  such  Assessors  in  carrying  out  their  duties  will  conform 
to  Departmental  views  on  equalized  assessment  and  standards  and  methods 
of  assessment  developed  within  the  Department  and  reflected  in  part  by 
methods  prescribed  pursuant  to  Section  6  of  The  Municipalities  Assessment 
and  Equalization  Act.  Beyond  that,  the  Alberta  Assessment  Equalization 
Board  is  given  wide  powers  under  its  Act  over  assessment  rolls  of  munici¬ 
palities  with  a  view  to  establishing  some  measure  of  comparative  equality 
of  the  basis  of  assessment  in  all  municipalities. 

It  appears  to  the  Committee  that  the  Alberta  Assessment  Appeal 
Board  is  so  constituted  and  administered,  and  stands  in  such  relation¬ 
ships  to  other  authority,  that  its  function  is  to  administer  Government 
policy  on  land  assessments,  and  that  the  judicial  function  is  limited 
accordingly.  In  this  view,  the  Alberta  Assessment  Appeal  Board  operates 
mainly  as  an  agency  to  determine  whether  Governmental  policies  as 
interpreted  by  the  Department  have  been  properly  followed  in  any  given 
situation . 

On  an  appeal  by  an  individual  of  his  assessment,  he  first  goes 
to  the  Court  of  Revision.  The  Court  of  Revision  is  a  function  of  the 
municipal  authority  at  whose  instance  the  Municipal  Assessor  is  engaged, 
and  as  above  pointed  out  many  such  Assessors  are  on  the  staff  of  the 
Chief  Provincial  Assessor.  There  appears  to  be  very  little  confidence 
in  the  judicial  functions  of  a  Court  of  Revision.  From  there  the  individual 
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can  appeal  to  the  Alberta  Assessment  Appeal  Board,  which  may  well 
have  had  some  responsibility  directly  or  indirectly  for  the  training 
of  the  Assessor.  In  like  manner  an  appeal  by  a  Municipality  from 
an  order  of  the  Assessment  Equalization  Board  lies  to  the  Alberta 
Assessment  Appeal  Board.  It  was  submitted  to  the  Committee  that  in 
these  circumstances  the  Alberta  Assessment  Appeal  Board  does  not 
exercise  an  unfettered  judicial  function,  but  rather  a  policing 
action  to  see  that  Governmental  and  Departmental  concepts  of  assess¬ 
ment,  including  equalized  assessment,  are  properly  adhered  to.  In 
this  view  it  is  particularly  important  that  there  should  be  an  appeal 
from  decisions  of  the  Board  on  a  question  of  jurisdiction  and  a 
question  of  law. 

For  the  information  of  the  Honourable  Members,  in  1964,  the 
Alberta  Assessment  Appeal  Board  heard  879  appeals  covering  2,291  items. 
The  Appellants  concerned  came  from  7  Cities,  32  Towns,  24  Villages, 

20  Counties,  14  Municipal  Districts,  and  10  Improvement  Districts. 


The  Local  Authorities  Board  Act. 

This  Act  is  under  the  administration  of  the  Minister  of 
Municipal  Affairs.  The  Local  Authorities  Board  constituted  under 
it  exercises  a  wide  jurisdiction  over  Municipalities  (including  School 
Districts)  in  respect  of  matters  many  of  which  had  formerly  been  under 
the  jurisdiction  of  the  Public  Utilities  Board.  Within  its  jurisdic¬ 
tions  it  bears  a  good  deal  of  similarity  to  the  Public  Utilities  Board 
as  far  as  statutory  provisions  are  concerned,  except  that 

(a)  its  members  hold  office  during  the  pleasure  of 
the  Lieutenant-Governor  in  Council,  and 

(b)  salaries  of  the  members  are  fixed  by  the 
Lieutenant-Governor  in  Council  without 
designating  the  source  of  payment. 

It  is  apparent  from  the  jurisdictions  and  powers  ®iven  to  the  Board 
that  it  ought  to  have  an  acceptable  standard  ot  procedures  and  be 
meticulous  in  observing  it.  An  appeal  is  provided  on  a  question  of 
jurisdiction  or  a  question  of  law  to  the  Appellate  Division  of  the 
Supreme  Court  of  Alberta,  but  again  leave  to  appeal  is  required. 

The  Board  reports  annually  to  the  Chairman  of  the  Executive  Council. 

Strong  exception  was  taken  before  the  Committee  to  the  powers 
given  to  the  Board  under  Section  304  of  The  School  Act.  This  is  a 
matter  of  Governmental  policy  which  the  Committee  does  not  consider 
to  be  within  its  ambit,  and  accordingly  only  the  nature  of  the  complaint 
is  noted.  In  essence  it  was  that  an  appointed  body  (the  Local 
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Authorities  Board)  is  given  a  measure  of  fiscal  control  over  an 
elected  body  (a  School  Board)  although  the  Local  Authorities  Board 
is  not  responsible  for  the  operation  and  management  of  schools  and 
school  programs,  nor  to  the  ratepayers  of  a  School  District;  and 
that  in  any  event  the  members  of  the  Board  are  not  necessarily 
qualified  for  the  task. 


The  Workmen Ts  Compensation  Act. 

This  Act  is  one  of  the  early  and  great  measures  of  social 
reform,  and  the  Workmen's  Compensation  Board  established  under  it 
is  one  of  the  important  tribunals  in  the  field  of  administrative  law. 

The  Act  is  not  under  the  administration  of  a  Minister  of  the  Crown, 
and  the  Board  consists  of  three  members  who  are  given  even  greater 
security  of  tenure  than  are  the  members  of  the  Public  Utilities  Board. 

It  has  jurisdiction  over  a  large  area  of  the  relationships  between 
employers  and  employees,  and  within  the  qmbit  of  the  Act  it  is  the  law. 
Its  actions  and  decisions  are  not  open  to  question  or  review  by  any 
Court  whether  in  respect  of  jurisdiction,  law,  or  any  other  matter:  it 
is  free  to  act  as  it  pleases.  Some  sections  of  the  Act  are  illustrative 

10.  (1)  The  Board  has  exclusive  jurisdiction,  either 

with  or  without  notice  to  any  person  or  persons 
interested,  to  examine,  enquire  into,  hear  and 
detemine,  all  matters  and  questions  arising  under 
this  Act,  and  the  action  or  decision  of  the  Board 
thereon  is  final  and  conclusive  and  is  not  open  to 
question  or  review  in  any  Court,  and  no  proceedings 
by  or  before  the  Board  shall  be  restrained  by  in¬ 
junction,  prohibition  or  other  process  or  proceed¬ 
ings  in  any  Court  or  are  removable  by  certiorari  or 
otherwise  into  any  Court,  nor  shall  any  action  be 
maintained  or  broqght  against  the  Board  or  any 
Commissioner  in  respect  of  any  act  or  decision  done 
or  made  in  the  honest  belief  that  it  was  within  the 
jurisdiction  of  the  Board. 

(2)  Nothing  in  subsection  (1)  prevents  the  Board  either 
with  or  without  notice  to  any  person  or  persons 
interested  from  reconsidering  any  matter  that  has 
been  dealt  with  by  it  or  from  rescinding,  altering 
or  amending  any  decision  or  order  previously  made, 
all  of  which  the  Board  has  authority  to  do. 

In  the  view  of  the  Committee  the  large  and  important  jurisdic¬ 
tions  and  powers  given  to  the  Board  should  be  subject  to  assurances  that 
its  procedures  accord  to  every  person  their  right  to  an  open,  fair  and 
impartial  hearing.  Complaints  have  been  made  to  the  Committee  that 
this  is  not  always  the  case. 
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In  the  view  of  the  Committee  neither  this  Board,  nor  any 
other  tribunal,  should  be  free  of  any  power  to  restrain  it  from 
excesses  of  jurisdiction  or  misapplication  of  law.  Such  immunity 
is  fast  becoming  an  anachronism  and  is  indeed  a  memento  of  the 
continuing  struggle  by  the  Courts  to  impose  the  rule  of  law  on 
Executive  authority.  The  orders  and  decisions  of  the  Board  should 
be  subject  to  appeal  on  questions  of  jurisdiction  and  law  as  is  now 
provided  in  respect  of  the  Public  Utilities  Board  and  other 
tribunals  of  wide  jurisdiction  and  great  power,  but  without  the 
requirement  for  leave. 

A  right  of  appeal  in  other  respects  is  open  to  debate,  but 
in  the  unanimous  view  of  the  Committee  a  full  right  of  appeal  to 
the  Supreme  Court  of  Alberta  ought  to  be  given  both  to  employers 
and  workmen  on  a  question  as  to  whether  an  employee  suffered  injury 
by  accident  arising  out  of  and  in  the  course  of  his  employment,  and 
also  whether  a  disability  alleged  to  be  suffered  by  a  workman  was 
the  result  of  such  an  accident.  Such  questions  are  of  frequent 
recurrence,  and  the  Committee  is  informed  that  the  decisions  by  the 
Board  on  them  are  on  occasion  arbitrary.  The  questions  are  undoubt¬ 
edly  ones  that  are  proper  matters  for  appeal,  and  if  an  appeal  were 
provided  some  of  the  dissatisfactions  which  have  been  expressed  could 
be  readily  eased,  particularly  since  such  matters  have  long  been  a 
farmiliar  jurisdiction  of  the  Court. 

Since  management  and  labour  are  the  protagonists  in  matters 
with  which  the  Board  is  concerned,  the  Committee  commends  to  the 
consideration  of  the  Legislature  that  a  representative  of  each  be 
designated  as  a  members  of  the  Board,  with  a  Chairman  selected  to 
consider  the  rights  and  interest  of  the  public  and  maintain  the  balance, 
having  regard  to  the  paramount  purposes  of  the  Act. 


The  Alberta  Labour  Act. 

♦ 

This  Act,  which  is  under  the  administration  of  the  Minister 
of  Labour,  is  of  major  importance  in  establishing  Governmental  policy 
in  many  aspects  of  employment,  and  in  relationships  between  employers 
and  employees.  The  Board  of  Industrial  Relations  is  constituted  under 
it,  and  is  given  a  wide  and  important  variety  of  jurisdictions  with 
commensurate  powers  to  make  orders  and  decisions  that  affect  not  only 
individuals  but  also  whole  segments  of  industry.  The  Act  does  not 
prescribe  any  standard  for  the  procedures  of  the  Board,  but  it  is 
apparent  that  the  judicial  functions  performed  by  it  are  of  such 
magnitude  and  character  as  to  require  a  high  standard  of  procedure. 

In  the  view  of  the  Committee  it  is  of  the  utmost  importance  that  the 
Board  should  continue  to  maintain  general  confidence,  and  it  is  un¬ 
fortunate  that  one  or  two  criticisms  of  its  procedures  have  been 
received . 
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The  members  are  appointed  by  the  Lieutenant-Governor  in 
Council  and  at  present  there  are  five,  the  designated  Chairman 
being  the  Deputy  Minister  of  Labour.  They  hold  office  during 
pleasure  and  their  remuneration  is  fixed  by  the  Lieutenant- 
Governor  in  Council.  The  Committee  is  informed  that  two  of  the 
members  were  appointed  as  representative  of  labour,  one  as 
representative  of  management,  and  one  as  representative  of  the 
public  interest.  As  the  protagonists  before  this  Board  again  are 
management  and  labour,  the  Committee  commends  to  the  consideration 
of  the  Legislature  that  each  should  be  equally  represented  on  the 
Board  and  that  direction  to  this  end  be  given  in  the  Act.  It 
would  also  appear  to  be  desirable  that  a  term  of  tenure  be  expressed 
for  members  other  than  the  Chairman  in  order  that  both  management 
and  labour  may,  if  they  are  so  advised,  have  an  opportunity  from 
time  to  time  to  change  their  representation. 

As  to  representation  of  the  public  interest,  it  should  be 
observed  that  when  a  Deputy  Minister  is  Chairman  of  a  tribunal  it 
will  usually  be  a  part  of  his  duty,  in  addition  to  administering 
Governmental  policy,  to  consider  the  rights  and  the  interests  of 
the  public.  It  is  not  always  that  such  a  dual  responsibility  can  be 
satisfactorily  discharged,  and  the  Committee  is  gratified  to  note 
the  general  confidence  and  esteem  in  which  the  Chairman  is  held. 

There  are  no  privative  clauses  in  this  Act:  in  other  words, 
the  old  prerogative  writs  are  available  to  persons  who  wish  to  raise 
a  question  as  to  whether  the  Board  acted  beyond  the  scope  of  its 
authority.  It  would  be  more  useful  if,  instead  of  permitting  the 
old  prerogative  writs,  appeals  were  allowed  on  a  question  of  juris¬ 
diction  or  a  question  of  law  as  in  the  case  of  the  Public  Utilities 
Board,  but  without  the  requirement  of  leave  to  appeal. 


The  Securities  Act,  1955. 

This  Act  has  for  its  main  purpose  the  control  and  regulation 
of  the  issue,  distribution  and  sale  of  securities,  and  provides  much 
direction  to  the  Alberta  Securities  Commission  which  is  constituted 
under  it.  An  unusual  right  of  appeal  to  the  Appellate  Division  of 
the  Supreme  Court  of  Alberta  is  given  from  a  direction,  decision, 
order  or  ruling  of  the  Commission. 

Written  representations  were  made  to  the  Committee  in  respect 
of  Part  IV  of  the  Act  which  provides  for  investigation  and  action  by 
the  Commission.  The  powers  given  to  it  under  this  part  are  very 
broad,  and  complaint  was  made  that  the  Commission  can  require  a  person 
to  give  evidence  incriminating  himself  without  adequate  protection 
against  the  subsequent  use  of  the  evidence  against  him.  The  Committee 
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does  not  consider  that  this  is  a  matter  within  the  ambit  of  its  work. 


The  Amusements  Act. 

This  Act,  which  is  under  the  administration  of  the 
Provincial  Secretary,  establishes  a  Board  of  Censors.  A  submis¬ 
sion  of  considerable  interest  was  made  to  the  Committee  on  the 
functions  of  the  Board,  involving  in  part  a  question  of  constitution¬ 
al  law,  and  in  part  the  lack  of  provision  of  standards  for  the  Board 
in  the  exercise  of  its  censorship  functions.  The  same  observations 
were  made  in  respect  of  the  right  of  appeal  provided  by  the  Act. 

These  matters  do  not  appear  to  the  Committee  to  come  within  the  ambit 
of  its  work. 


The  Communal  Property  Act. 

This  Act,  which  is  under  the  administration  of  the  Minister 
of  Municipal  Affairs,  establishes  the  Communal  Property  Control  Board. 
The  representations  made  to  the  Committee  were  directed  to  the  purposes 
of  the  Act,  and  not  within  its  ambit. 


The  Liquor  Control  Act,  1958;  and 
The  Liquor  Licensing  Act. 

Some  representations  were  made  to  the  Committee  in  respect 
of  the  Liquor  Control  Board.  However,  the  Committee  considers  that 
this  Board  is  in  reality  a  Crown  agency  for  the  administration  of 
Governmental  policy  and  control  in  respect  of  the  manufacture, 
distribution  and  sale  of  alcoholic  beverages  and  has  so  classified 
it  in  the  tables. 
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SECTION  2 


WHETHER  SUCH  BOARDS  AND  TRIBUNALS  INFRINGE 
ON  THE  RIGHTS  OF  INDIVIDUAL  CITIZENS  AND, 
IF  SO,  IN  WHAT  WAY  AND  TO  WHAT  EXTENT. 


In  the  context  in  which  it  appears,  the  Committee  has 
interpreted  this  resolution  as  an  invitation  to  consider  in  a 
broad  way  what  the  rights  of  individuals  should  be  in  respect 
of  judicial  and  quasi- judicial  tribunals  under  an  acceptable 
system  of  administrative  law,  to  point  out  areas  in  which  the 
Alberta  system  fails  to  satisfy  such  rights,  and  to  suggest  to 
the  Legislature  means  by  which  those  rights  can  be  secured  to 
individuals.  In  this  view  there  is  much  to  be  discussed  under 
this  topic;  while  what  follows  does  not  purport  to  be  exhaustive 
it  may  be  helpful  in  establishing  a  reasonably  satisfactory  base 
for  the  development  of  a  system  suitable  to  the  needs  of  Alberta 
and  the  concepts  of  her  citizens  for  the  proper  administration  of 
justice  in  this  field. 

1.  Individuals  have  a  right  to  a  fair  hearing  before 

a  tribunal  that  may  by  its  discretions  or  decisions 
affect  their  rights,  interests  or  property. 

This  right  is  fundamental  to  citizens  of  a  Democracy.  The 
general  failure  of  tribunals,  in  varying  measure,  to  fully  appreciate 
and  accord  it  to  individuals  has  caused  complaint  and  criticism  in 
many  jurisdictions.  The  nature  of  this  right  is  discussed  in  the 
report  made  in  1959  by  a  distinguished  Committee  appointed  by  the 
Lord  High  Chancellor  of  Great  Britain  under  the  chairmanship  of  The 
Right  Honourable  Sir  Oliver  Franks  (the  Franks  Report)  after  three 
years  study  of  a  segment  of  administrative  law  in  Great  Britain 
comparable  to  a  substantial  part  of  the  administrative  law  of  Alberta 
here  under  discussion.  The  following  general  observations  made  in 
the  report  are  noteworthy: 

21.  Administration  must  not  only  be  efficient  in 
the  sense  that  the  objectives  of  policy  are 
securely  attained  without  delay.  It  must  also 
satisfy  the  general  body  of  citizens  that  it  is 
proceeding  with  reasonable  regard  to  the  balance 
between  the  public  interest  which  it  promotes 
and  the  private  interest  which  it  disturbs. 

Parliament  has,  we  infer,  intended  in  relation 
to  the  subject-matter  of  our  terms  of  reference 

- adjudications  must  be  acceptable  as  having 

been  properly  made. 
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22.  It  is  natural  that  Parliament  should  have  taken 
this  view  of  what  constitutes  good  administration, 
in  this  country  Government  rests  fundamentally 
upon  the  consent  of  the  governed.  The  general 
acceptability  of  these  adjudications  is  one  of 
the  vital  elements  in  sustaining  that  consent. 

23.  When  we  regard  our  subject  in  this  light,  it  is 
clear  that  there  are  certain  general  and  closely 
linked  characteristics  which  should  mark  these 
special  procedures.  We  call  these  characteristics 
openness,  fairness  and  impartiality. 

The  special  procedures  referred  to  are  those  employed  by  the  tri¬ 
bunal  in  arriving  at  decisions,  exercising  discretions,  or  making 
adjudications  under  the  powers  delegated  to  it. 

24.  Here  we  need  only  give  brief  examples  of 
their  application.  Take  openness.  If  these 
procedures  were  wholly  secret,  the  basis  of 
confidence  and  acceptability  would  be  lacking. 

Take  fairness.  If  the  objector  were  not  allowed 
to  state  his  case,  there  would  be  nothing  to 
stop  oppression.  Thirdly,  there  is  impartiality. 

How  can  the  citizen  be  satisfied  unless  he  feels 
that  those  who  decide  his  case  come  to  their 
decision  with  open  minds? 

25.  To  assert  that  openness,  fairness  and  impartiality 
are  essential  characteristics  of  our  subject- 
matter  is  not  to  say  that  they  must  be  present  in 
the  same  way  and  to  the  same  extent  in  all  its 
parts.  Difference  in  the  nature  of  the  issue  for 
adjudication  may  give  good  reason  for  difference 

in  the  degree  to  which  the  three  general  character¬ 
istics  should  be  developed  and  applied.  -  For 

the  moment  it  is  sufficient  to  point  out  that  when 
Parliament  sets  up  a  tribunal  to  decide  cases,  the 
adjudication  is  placed  outside  the  Department  con¬ 
cerned.  The  members  of  the  tribunal  are  neutral 
and  impartial  in  relation  to  the  policy  of  the 
Minister,  except  insofar  as  that  policy  is  contained 
in  the  rules  which  the  tribunal  has  been  set  up  to 
apply - . 

In  all  of  the  submissions  received  by  the  Committee  in  which 
the  procedures  of  specifically  named  tribunals  were  discussed, 
complaint  was  made  that  these  characteristics  were  lacking  in  some 
measure  with  consequent  dissatisfaction.  Further  than  that,  the  lack 
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of  such  characteristics  has  been  one  of  the  matters  that  has 
greatly  exercised  all  writers  and  commentators  on  civil 
liberties.  It  has  been  axiomatic  with  the  Courts  over  the 
centuries  that  no  individual  ought  to  be  deprived  of  his  inter¬ 
ests  or  property  without  a  fair  hearing  held  in  good  faith. 

In  1911  the  Privy  Council  discussed  the  obligations  of  a 
department,  or  officer  of  state,  charged  with  the  duty  of 
deciding  or  determining  questions,  and  stated  that  "they  must 
act  in  good  faith  and  fairly  listen  to  both  sides,  for  that 
is  the  duty  lying  upon  everyone  who  decides  anything".  The 
continuing  concern  of  jurists  with  this  matter  reached  a 
useful  point  of  expression  in  1962,  when  the  International 
Congress  of  Jurists  considered  and  reported  on  procedures  util¬ 
ized  by  administrative  agencies  and  executive  officials.  The 
Congress  was  composed  of  Judges,  lawyers  and  teachers  of  law 
from  seventy-five  countries.  It  concluded  that  there  are 
certain  fundamental  principles  that  must  be  followed  if  the  Rule 
of  Law  is  to  be  preserved,  namely: 

1.  Adequate  notice  to  the  interested  parties  of 
the  nature  and  purpose  of  the  proceedings; 

2.  Adequate  opportunity  for  them  to  prepare  the 
case  including  access  to  relevant  data; 

3.  Their  right  to  be  heard,  and  adequate  oppor¬ 
tunity  for  them  to  present  arguments  and 
evidence,  and  to  meet  opposing  arguments  and 
evidence ; 

4.  Their  right  to  be  represented  by  counsel  or 
other  qualified  persons; 

5.  Adequate  notice  to  them  of  the  decision  and 
of  the  reasons  therefor; 

6.  Their  right  of  recourse  to  a  higher  admini¬ 
strative  authority  or  to  a  Court. 

The  fifth  and  sixth  points  are  further  discussed  hereunder. 


These  conclusions  are,  as  would  be  expected  from  the  compo¬ 
sition  of  the  Congress,  a  statement  of  the  principles  by  which  the 
business  before  a  Court  is  conducted.  What  is  of  importance  is  that 
in  the  result  the  public  has  confidence  in  the  Courts.  It  is  sig¬ 
nificant  that  in  all  of  the  briefs  which  discussed  specific  tribunals, 


35 


a  right  of  appeal  to  the  Courts  was  advocated.  It  appeared  to  the 
Committee  that  an  important  ground  for  this  desire  for  relief  from 
the  decisions  of  such  tribunals  was  their  failure  to  observe  at 
all  times  some  or  all  of  the  points  listed  above.  No  one  can  feel 
satisfied  that  he  has  received  justice  unless  he  has  had  a  fair, 
open  and  impartial  hearing.  Procedures  having  these  characteristics 
have  been  evolved  by  the  Courts  over  the  years  to  ensure  not  only 
that  justice  shall  be  done,  but  that  it  may  be  seen  to  be  done. 

This  epigram,  pronounced  by  one  of  the  most  distinguished  jurists 
of  this  generation  strikes  at  the  very  heart  of  the  matter.  It  is 
not  sufficient  that  justice  is  in  fact  done:  the  processes  of 
justice  must  be  visible  and  acceptable. 


2.  Individuals  have  a  right  to  know  the  reasons  for 

a  decision  that  has  been  come  to  by  a  tribunal. 

This  point  also  was  the  subject  of  unanimous  criticism  and 
complaint  in  submissions  which  touched  on  specific  tribunals,  and 
is  a  matter  that  has  greatly  exercised  writers  and  commentators  on 
civil  liberties.  It  is  interesting  to  compare  the  views  on  this 
point  of  three  important  committees.  In  the  Franks  Report  the 
following  is  said: 

98.  Almost  all  witnesses  have  advocated  the  giving 
of  reasoned  decisions  by  tribunals.  We  are 
convinced  that  if  tribunal  proceedings  are  to 
be  fair  to  the  citizen  reasons  should  be  given 
to  the  fullest  practicable  extent.  A  decision 
is  apt  to  be  better  if  the  reasons  for  it  have 
to  be  set  out  in  writing  because  the  reasons 
are  then  more  likely  to  have  been  properly 
thought  out.  Further,  a  reasoned  decision  is 
essential  in  order  that,  where  there  is  a  right 
of  appeal,  the  applicant  can  assess  whether  he 
has  good  grounds  of  appeal  and  know  the  case  he 
will  have  to  meet  if  he  decides  to  appeal.  It 
is  true  that,  in  the  simpler  types  of  case, 
particularly  where  the  decision  turns  on  the 
expert  judgment  of  the  tribunal  itself  rather 
than  on  the  application  of  stated  law  to  prove 
in  fact,  it  may  only  be  possible  to  give  a  brief 
statement  of  reasons,  for  example  that  the 
evidence  of  one  party  has  been  preferred  to  the 
evidence  of  the  other,  or  that  having  heard  the 
arguments  and  inspected  the  premises  the  tri¬ 
bunal  considers  that  the  rent  should  be  X.  But 
generally  fuller  reasons  for  decision  can  be 
given . 
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The  Attorney  General’s  Committee  on  Administrative  Procedure 
(the  Acheson  Report,  U.S.  Government  Printing  Office,  1941) 
contains  the  following  observation: 

For,  in  the  first  place,  the  requirement  of  an 
opinion  provides  considerable  assurance  that 
the  case  will  be  thought  through  by  the  deciding 
authority.  There  is  a  salutary  discipline  in 
formulating  reasons  for  a  result,  a  discipline 
wholly  absent  where  there  is  freedom  to  announce 
a  naked  conclusion.  Error  and  carelessness  may  be 
squeezed  out  in  the  opinion-shaping  process. 

Second,  the  exposure  of  reasoning  to  public 
scrutiny  and  criticism  is  healthy.  An  agency  will 
benefit  from  having  its  decision  run  the  professional 
and  academic  gauntlet.  Third,  the  parties  to  a 
proceeding  will  be  better  satisfied  if  they  are 
enabled  to  know  the  basis  of  the  decision  affecting 
them.  Often  they  may  assign  the  most  improbable 
reasons  if  told  none. 

In  a  study  of  administrative  law  made  by  the  Inns  of  Court 
Conservative  and  Unionist  Society  it  said: 

The  single  reform  which  would  do  most  to  vindicate 
the  Rule  of  Law  and  ensure  justice  in  administrative 
disputes  would  be  to  insist  that  a  decision,  if 
challenged,  should  be  fortified  by  a  statement  of 
the  facts  and  reasons  on  which  it  is  based. 

The  Committee  concurs  in  these  views.  The  Courts  acknowledge  a 
right  of  litigants  to  be  given  reasons  for  judgment,  and  there 
can  be  no  doubt  that  the  delivery  of  reasons  has  the  salutary 
effects  above  discussed.  The  business  of  an  individual  before  a 
tribunal  is  as  important  as  the  business  of  a  litigant  before  a 
Court,  and  there  is  no  valid  reason  why  the  tribunal  should  not 
be  subject  to  the  same  self-disciplines. 


3.  Individuals  have  a  right  to  the  disclosure  of  reports 

received  by  a  tribunal  which  it  may  take  into  account 
in  coming  to  a  decision,  and  an  opportunity  to  meet  them. 

To  deny  this  right  is  to  deny  one  of  the  essentials  of  a 
fair  and  open  hearing.  Yet  it  is  denied  by  tribunals  from  time  to 
time.  In  the  celebrated  case  of  Local  Government  Board  vs  Arlidge, 
1915  A.  C.  120,  the  House  of  Lords  of  England  acting  in  its 
judicial  capacity  held  that  in  the  existing  state  of  the  law  a 
private  person  had  no  right  to  disclosure  of  an  inspector’s  report 
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made  in  the  proceedings  in  which  he  was  involved.  It  provides  an 
invidious  comparison  with  Court  procedures.  A  number  of  Alberta 
Statutes  empower  tribunals  to  obtain  and  act  on  reports  from 
inspectors  or  others:  in  the  view  of  the  Committee  the  Legislature 
should  require  the  tribunal  to  disclose  such  reports  to  the  persons 
who  might  be  affected  by  them. 


RECOMMENDATIONS 

Much  thought  has  been  given  in  many  jurisdictions  to  devise 
means  whereby  a  Legislature  can  ensure  that  the  tribunals  to  which 
it  delegates  judicial  or  quasi- judicial  powers,  act  by  procedures 
that  are  generally  acceptable  to  the  society  in  which  they  are  exer¬ 
cised.  In  the  United  States  elaborate  provisions  have  been  enacted 
in  a  Statute  entitled  "The  American  Administrative  Procedures  Act". 

In  Canada,  the  principles  above  discussed  have  been  embodied  in  a 
model  Statute  that  is  the  result  of  an  exceedingly  great  deal  of 
work  by  many  interested  and  competent  persons.  It  is  simple  and 
effective,  and  is  reproduced  in  Table  VI  adapted  to  Alberta.  The 
Committee  commends  it  to  the  consideration  of  the  Legislature  as  a 
suitable  means  for  ensuring  fair,  open  and  impartial  hearings  by 
tribunals  created  by  the  Legislature.  It  must  be  noted  that  the 
model  Statute  applies  to  the  issue  of  licenses,  and  the  Committee  is 
in  accord  therewith.  While  the  power  given  to  some  tribunals  to 
issue  licenses  has  not  been  discussed  in  this  report,  it  is  apparent 
that  if  a  person  is  required  by  Statute  to  obtain  a  license  to  pursue 
a  trade  or  calling,  he  should  have  the  right  to  a  fair,  open  and 
impartial  hearing  on  whether  the  license  will  be  granted  or  denied, 
renewed  or  revoked.  Also,  the  model  Statute  by  its  terms  would  apply 
to  a  Minister  of  the  Crown:  the  Committee  makes  no  recommendation  in 
this  respect  for  the  reasons  stated  in  the  introduction. 

A  great  deal  of  thought  has  also  been  given  to  means  by  which 
tribunals  could  be  required  to  conform  to  a  minimum  standard  of  pro¬ 
cedures  if  such  is  established,  and  in  like  manner  a  model  Statute 
has  been  evolved  for  this  purpose.  The  Committee  has  not  been  able, 
in  the  time  at  its  disposal,  to  give  full  consideration  to  this 
question  and  accordingly  makes  no  recommendation  in  respect  of  such 
model  Statute.  It  is  probable  that  in  one  aspect  a  right  of  appeal 
in  all  cases  on  a  question  of  jurisdiction  or  a  question  of  law  would 
provide  sufficient  discipline  for  over-reaching  tribunals.  However, 
consideration  should  be  given  to  a  simple  and  effective  means  of 
resorting  to  the  Courts  to  require  a  tribunal  to  perform  its  duties 
with  reasonable  dispatch  in  cases  (such  as  have  been  remarked  on  in 
hearings  of  the  Committee)  where  it  is  neglecting  to  do  so. 
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4.  In  the  absence  of  prescription  by  the  Legislature  of  a 

uniform  minimum  standard  of  procedure,  it  is  not  surprising 
from  one  point  of  view  that  many  tribunals  have  failed  to  esta¬ 
blish  and  adhere  to  procedures  that  are  generally  acceptable.  In 
such  cases  their  members  may  not  have  had  experience  or  training 
that  brings  home  to  them  the  necessity  for  such  matters,  nor  is 
the  nature  of  the  business  brought  before  them  such  that  there  is 
any  compulsion  for  the  development  of  acceptable  procedures. 

A  contrast  may  be  made  with  the  Public  Utilities  Board  and  the 
Oil  and  Gas  Conservation  Board.  Both  of  these  Boards  have,  with¬ 
out  the  requirement  of  Statute,  developed  generally  acceptable 
procedures.  This  has  been  the  result  in  part  of  the  qualifications 
and  experience  of  the  members  of  those  Boards, and  in  part  because 
the  nature  of  the  business  brought  before  them  was  such  that  the 
protagonists  asserted  and  demanded  as  occasion  required  that  these 
fundamental  principles  be  observed.  Thus  by  experience  and  by 
training,  whether  formal  or  de  facto,  these  Boards  recognize  the 
value  and  importance  of  such  principles.  In  the  Courts,  the 
principles  are  ingrained  in  judges  by  a  life-time  of  training  and 
experience.  In  certain  European  countries,  lawyers  choose  which 
path  of  the  profession  they  intend  to  follow:  private  practice  of 
the  profession  of  law,  or  the  judicial  function  to  sit  on  Courts 
or  tribunals  in  judgment  on  disputes.  The  formal  training  of  the 
lawyer  is  then  appropriate  to  the  branch  he  has  chosen.  By  these 
means  those  who  are  engaged  in  the  judicial  function  are  not  only 
trained  in  the  fundamental  principles  of  acceptable  procedures, 
but  are  seized  of  the  necessity  for  them  in  the  proper  administration 
of  justice.  The  latter  point  is  of  importance:  principles  may  well 
be  given  only  lip  service  if  they  are  not  understood  and  their  neces¬ 
sity  appreciated.  The  Legislature  may  wish  to  consider  the  advisa¬ 
bility  of  establishing  a  course  of  Administrative  Law  for  the  members 
of  those  tribunals  that  exercise  important  judicial  functions.  This 
suggestion  is  in  no  way  intended  to  derogate  from  the  recommendation 
of  a  Statute  to  establish  uniform  minimum  procedures,  but  rather  as 
a  supplement  to  it. 


5.  Individuals  should  not  be  subjected  to  an  excessive 

delegation  of  power  to  make  rules  and  regulations. 

The  power  to  make  rules  and  regulations  is  undoubtedly  a 
necessary  expedient  to  further  the  administrative  efficiency  of  a 
tribunal,  and  when  such  power  is  made  subservient  to  the  expressed 
purpose  of  the  Act  and  functions  of  the  tribunal  there  can  be  little 
valid  cause  for  complaint.  When  power  to  make  rules  and  regulations 
go  beyond  the  necessities  of  the  case,  then  uncertainty  and  dissatis¬ 
faction  can  arise,  and  it  may  constitute  an  invitation  to  excesses 
of  j  risdiction.  Some  examples  are  illuminating. 
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Under  the  Pipeline  Act,  1958,  the  Lieutenant-Governor 
in  Council  is  empowered,  with  respect  to  mineral  lines  or  any 
class  of  mineral  lines,  to  make  regulations  varying,  substituting, 
adding  to  or  making  inapplicable  any  provisions  of  this  Act. 

This  appeals  to  the  Committee  as  being,  not  a  delegation  of  power 
to  make  regulations,  but  a  complete  abnegation  of  the  authority  of 
the  Legislature  to  the  Executive  Branch  of  Government  in  respect 
of  an  area  otherwise  covered  by  the  Act.  In  a  similar  vein,  the 
Lieutenant-Governor  in  Council  is  empowered  to  make  regulations 
to  meet  any  special  case  that  may  arise  and  for  which  no  provision 
is  made  under  the  Act,  and  it  is  further  provided  in  effect  that 
such  regulations  shall  be  deemed  to  be  statutory  provisions.  Thus, 
the  Legislature  has  delegated  to  the  Executive  Branch  a  power  to 
make  statutory  enactments  in  respect  of  areas  that  the  Legislature 
did  not  have  in  contemplation  at  the  time  it  enacted  the  Statute. 

It  seems  to  the  Committee  that  this  is  an  invasion  of  a  fundamental 
right  of  every  individual  that  the  Statutes  by  which  society  is 
governed  should  be  enacted  by  the  Legislature,  not  by  the  Executive 
Branch  of  Government.  This  has  been  a  bone  of  contention  since  the 
time  of  Magna  Carta. 

Under  The  Surface  Reclamation  Act,  the  Surface  Reclamation 
Council  is  given  powers  and  duties  prescribed  by  the  Act,  and  "such 
further  powers  and  duties  as  may  be  determined  by  the  Lieutenant- 
Governor  in  Council".  Here  again  a  door  is  left  ajar  with  no 
guardian  in  the  public  interest  as  to  who  may  pass  in  and  out.  By 
Section  22  of  the  Act  the  Lieutenant-Governor  in  Council  is  again 
given  power  to  make  regulations  and  orders  "to  meet  cases  that  may 
arise  and  for  which  no  provision  is  made  by  this  Act"  although  in 
this  case  the  power  appears  to  be  restricted  to  matters  not  inconsis¬ 
tent  with  the  Act. 

Again,  under  The  Right  of  Entry  Arbitration  Act  the  Board 
is  given  the  powers  and  duties  conferred  to  it  by  the  Act,  and  "such 
further  powers  and  duties  as  may  be  determined  by  the  Lieutenant- 
Governor  in  Council". 

An  examination  of  the  Alberta  Gazette  for  any  year  must  of 
necessity  raise  a  question  as  to  whether  all  of  the  Orders-in-Counci 1 
and  Regulations  promulgated  are  necessary,  and  whether  or  to  what 
extent  those  made  pursuant  to  one  Act  may  overlap  or  conflict  with 
those  made  under  another  Act,  with  resulting  confusion  and  uncertainty 
for  those  who  are  required  to  obey  them. 

This  general  subject  has  received  partial  consideration  by 
the  Alberta  Legislature  resulting  in  the  enactment  of  The  Regulations 
Act.  This  gives  a  convenient  public  notice  of  rules  and  regulations 
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that  have  been  passed,  but  it  does  not  provide  any  supervision  or 
control  over  the  exercise  of  the  regulation-making  power.  It  has 
been  recognized  in  other  jurisdictions  that  this  is  desirable.  In 
the  United  Kingdom  following  the  report  in  1932,  of  a  Committee 
appointed  by  the  Lord  Chancellor  (the  Donoughmore-Scott  Committee) 
the  House  of  Commons  set  up  a  standing  committee  on  the  control  of 
regulations.  The  Committee  is  known  as  the  Scrutiny  Committee  of 
the  House  of  Commons  and  it  is  stated  that  most  of  the  important 
legislation  in  the  United  Kingdom  now  requires  regulations  made 
thereunder  to  be  laid  before  Parliament,  in  some  cases  before  they 
can  become  effective.  The  Committee  is  not  empowered  to  consider 
merits  or  policy,  but  is  directed  to  draw  attention  to  the  House 
to  any  instrument  that 

(a)  imposes  a  charge; 

(b)  is  made  under  an  enactment  excluding 
challenge  in  the  Court; 

(c)  appears  to  make  some  unusual  or  unexpected 
use  of  the  delegated  power; 

(d)  purports  to  have  a  retro-active  effect; 

(e)  has  been  withheld  from  publication  or 
’’laying”  in  circumstances  of  unjustifiable 
delay;  or 

(f)  requires  elucidation  of  its  form  or  purport. 


RECOMMENDATION 


The  Committee  commends  to  the  consideration  of  the 
Legislature  the  procedure  adopted  by  the  Manitoba  Legislature 
in  respect  of  regulations  and  orders.  Under  its  rules  a  stand¬ 
ing  committee  of  the  House  is  appointed  at  each  session  of  the 
Legislature  for  the  purpose  of  examining  all  regulations  made 
under  The  Regulations  Act.  This  committee  is  known  as  the 
Standing  Committee  on  Statutory  Regulations  and  Orders.  It 
presently  (that  is  for  the  1965  Session)  consists  of  thirteen 
members,  including  Ministers  of  the  Crown,  and  members  on  both 
sides  of  the  House  in  ratio  to  the  current  strength  of  the 
various  parties  represented.  At  each  session  of  the  Legislature 
the  Attorney  General  tables  copies  of  all  regulations  which  have 
been  passed  during  the  year.  The  regulations  are  then  referred 
to  the  standing  committee  for  consideration.  In  practice  the 
Committee  requests  the  Legislative  Counsel  or  an  appropriate  law 
officer,  to  go  through  all  of  the  regulations  and  to  prepare  a 
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report  of  his  findings  for  the  Committee  in  order  to  assist  it 
in  its  work.  The  Committee  then  makes  a  report  and  recommenda¬ 
tions  to  the  House.  The  report  is  subject  to  debate.  The  House 
adopted  principles  to  be  followed  by  the  standing  committee  on 
Statutory  Regulations  and  Orders,  and  for  the  information  of  the 
Honourable  Members  these  are  reproduced  in  Table  Vll. 

If  such  a  committee  should  be  established  by  the  Alberta 
Legislature,  then  it  would  be  desirable  that  it  should  make  a 
provision  for  the  invitation  of  interested  persons  to  appear  at 
designated  hearings  and  to  afford  them  an  adequate  opportunity  to 
be  heard  then. 

It  should  be  observed  that  the  Manitoba  Legislature  supple¬ 
mented  the  above  procedure  by  an  amendment  to  The  Regulations  Act 
to  provide  that 

(a)  upon  filing  with  the  Registrar,  every  regulation 
stands  permanently  referred  to  the  Standing 
Committee  on  Regulations  and  Orders  of  the  Legis¬ 
lative  Assembly,  to  be  dealt  with  as  provided  in 
the  Rules  of  the  Legislative  Assembly; 

(b)  The  Attorney-General  shall,  within  the  first  fifteen 
days  of  each  Session,  lay  before  the  Assembly  all 
regulations  filed  since  the  previous  Session; 

(c)  where  a  regulation  making  authority,  or,  in  the 
case  of  regulations  made  by  Order-in-Council,  the 
Minister  recommending  it,  receives  from  the  Clerk 
of  the  Legislative  Assembly  a  copy  of  a  resolution 

of  the  Assembly  showing  that  the  Assembly  disapproves 
the  regulation  or  any  part  of  it  or  requires  it  to 
be  amended,  the  regulation  making  authority  shall 
revoke  the  regulation  in  whole  or  in  part  or  amend 
it  as  required  in  the  resolution. 

The  motivation  for  provisions  of  this  sort  is  admirably 
summarized  by  Professor  John  E.  Kersell  of  McMaster  University  in 
his  work  on  the  Parliamentary  Supervision  of  Delegated  Legislation: 

If  a  Legislature  realistically  expects  sublegislation 
made  under  its  authority  to  be  effective  and  also  con¬ 
trollable,  it  must  make  minimal  provisions  for  publicity 
and  for  ’’laying",  so  that  it  may  know  what  has  been  done 
under  the  powers  delegated  by  it. 

The  "laying”  as  used  in  the  foregoing  means  the  laying  of  the  instru¬ 
ment  before  the  Legislature. 
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SECTION  3 


WHETHER  THERE  SHOULD  BE  A  GREATER  PROVISION 
FOR  APPEALS  TO  THE  COURTS  FROM  THE  DECISIONS 
OF  SUCH  BOARDS  AND  TRIBUNALS. 


It  has  already  been  noted  in  this  report  that  a  widespread 
and  nearly  unanimous  desire  for  a  right  of  appeal  to  the  Courts 
was  expressed  to  the  Committee  in  submissions  which  dealt  with 
particular  tribunals.  In  all  of  the  submissions  which  dealt  with 
the  resolutions  of  the  Assembly  on  a  broad  basis,  a  right  to  appeal 
was  advocated;  and  the  same  view  is  expressed  in  the  reports  of 
other  committees  that  have  been  charged  with  an  enquiry  into  the 
workings  of  administrative  law.  It  is  said  that  if  the  recommenda¬ 
tions  of  the  Committee  respecting  minimum  uniform  standards  of 
procedures  are  implemented,  the  occasions  would  be  diminished  on 
which  an  appeal  would  be  required  to  obtain  justice:  this  may  be 
so.  Nevertheless,  there  is  embedded  in  the  democratic  principles 
of  the  administration  of  justice  a  right  to  appeal  by  a  person  who 
considers  himself  aggrieved,  and  the  Committee  is  of  the  view  that 
this  principle  should  be  more  fully  recognized  in  administrative 
law  than  it  is  at  present.  It  would  give  citizens  who  are  affected 
by  the  decisions  of  a  tribunal  a  right  comparable  to  the  one  they 
have  traditionally  had  in  respect  of  judgments  of  the  Courts.  And, 
as  with  the  Courts,  a  right  of  appeal  would  impose  a  measure  of 
discipline  on  the  tribunal  and  a  sense  of  responsibility  in  main¬ 
taining  proper  standards  in  its  procedures.  The  growth  and  extent 
of  a  new  system  of  administration  of  justice  created  by  Legislatures 
in  administrative  law  requires  that  all  reasonable  steps  be  taken  to 
assure  the  society  in  which  it  operates  that  it  is  indeed  doing 
justice.  This  is  not  to  say  that  at  the  present  stage  of  the  devel¬ 
opment  of  administrative  law  in  Alberta  the  Committee  as  a  whole  is 
prepared  to  recommend  a  full  right  of  appeal  to  the  Courts  in  all 
cases,  or  to  recommend  the  establishment  of  an  over-all  appeal 
tribunal  even  if  it  were  constitutionally  possible  to  do  so. 

The  Committee  is  unanimously  and  firmly  of  the  view  that  in 
every  case  there  should  be  a  right  of  appeal  to  the  Supreme  Court  of 
Alberta  on  a  question  of  jurisdiction  and  a  question  of  law.  No 
legitimate  reason  can  be  put  forward  why  a  tribunal  to  whom  the 
Legislature  has  delegated  certain  defined  authority  should  be  permitted 
with  impunity  to  transgress  the  bounds  of  the  jurisdiction  that  it  was 
intended  it  should  exercise.  Similarly,  there  should  be  no  excuse  for 
a  tribunal  misapplying  law,  or  ignoring  law,  to  which  all  citizens  of 
the  Province  are  subject,  in  favour  of  its  own  views  as  to  what  should 
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be  applicable  to  the  persons  that  are  affected  by  its  decisions. 

No  leave  should  be  required  for  such  an  appeal,  and  simple  and 
expeditious  procedures  should  be  provided.  By  this  stroke  there 
would  be  cut  away  the  privative  clauses  still  remaining  in  some 
statutes  whereby  the  Legislature  seeks  to  protect  its  tribunals 
from  the  disciplines  of  the  Rule  of  Law;  and  in  place  of  the  old 
and  difficult  prerogative  writs  persons  who  felt  themselves  aggrieved 
by  excesses  of  jurisdiction  or  misapplication  of  law  would  have  a 
simple  and  easy  access  to  the  Courts  to  determine  the  point. 

Appeals  on  facts,  which  might  be  described  as  appeals  from 
the  quality  of  decisions,  are  subject  to  several  considerations. 

It  is  perhaps  a  fair  statement  of  the  consensus  of  the  views  of  the 
Committee  that  administrative  law  in  Alberta  has  not  yet  reached  a 
point  where  the  general  interests  would  be  well  served  by  a  full 
appeal  in  every  case.  It  is  perhaps  desirable  to  discuss  some  of 
the  considerations  involved. 

By  statute  tribunals  are  not  required  to  judge  the  accept¬ 
ability  of  evidence  by  any  established  standards.  If  there  are  no 
accepted  standards  for  determining  facts,  then  an  appeal  on  facts 
could  be  taken,  not  because  a  standard  has  been  departed  from  in 
the  exercise  of  the  judicial  function,  but  in  the  hope  that  the 
appeal  tribunal  of  itself  might  come  to  a  different  result  by  apply¬ 
ing  different  standards  or  taking  a  different  approach.  It  is 
difficult  to  see  how  the  ends  of  justice  would  be  advanced  by  a 
contest  to  have  the  facts  determined  on  some  amorphous  basis  other 
than  that  adopted  in  the  particular  case  by  the  tribunal  of  first 
instance.  This  would  be  so  even  if,  as  in  Court  procedures,  the 
appeal  is  based  on  the  trial  proceedings:  that  is  to  say,  the  oral 
evidence  is  transcribed  and  it,  together  with  whatever  documentary 
evidence  is  involved,  is  put  before  the  appeal  tribunal.  Further 
than  that,  if  the  members  of  the  tribunal  of  first  instance  have 
been  appointed  because  they  possess  expert  knowledge  which  would 
promote  administrative  efficiency  in  attaining  the  objectives  of 
the  Legislature,  then  the  appeal  tribunal  would  require  to  be  con¬ 
stituted  with  members  having  at  least  comparable  expert  knowledge, 
otherwise  this  purpose  would  be  stultified.  The  alternative  would 
be  a  re-hearing  before  the  appeal  tribunal  so  that  expert  evidence 
could  be  called  to  inform  it  on  matters  for  which  the  tribunal  of 
first  instance  itself  provided  the  expert  knowledge.  Thus,  consider¬ 
ations  of  expediency  and  efficiency  that  the  Legislature  had  thought 
desirable  in  the  general  interests  in  establishing  such  a  tribunal 
would  be  lost.  In  the  area  of  administrative  law  the  claims  of  the 
public  are  in  reality  foremost  in  the  statutory  enactments,  and  the 
degree  to  which  individual  interests  must  be  sacrificed  for  the 
general  good  must  be  a  matter  of  balance  for  the  Legislature  to 
determine.  Indeed,  even  in  respect  of  individuals  given  a  fair  and 
impartial  hearing,  an  expeditious  and  decisive  adjudication  may  well 
in  some  instances  serve  better  than  a  long  dispute  extending  into 

appeals . 
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In  the  result,  the  Committee  as  a  whole  is  of  the  view  that 
at  the  present  time  there  cannot  be  generalizations  on  the  question 
of  appeals  on  facts.  A  specific  solution  should  be  sought  for  each 
specific  problem:  the  nature  of  the  jurisdiction  exercised  by  each 
tribunal  requires  examination,  a  balance  must  be  struck  between 
efficiency  of  administration  and  the  interests  of  the  individuals 
having  regard  to  the  purpose  of  the  statute,  and  a  conclusion  then 
reached  as  to  whether  an  appeal  to  the  Courts  is  on  balance  warranted, 
or  whether  an  effective  appeal  tribunal  can  be  provided.  In  The 
Securities  Act  the  Legislature  determined  that  a  full  appeal  is  appro¬ 
priate,  and  it  may  be  that  on  close  consideration  the  Legislature 
might  find  others  in  which  it  would  be  appropriate  also. 

There  is,  however,  one  area  on  which  there  is  unanimity  from 
all  sources.  When  the  interests  or  property  of  an  individual  are 
expropriated,  the  amount  of  compensation  to  him  is  of  vital  concern. 

The  Committee  is  unanimously  of  the  view  that  in  respect  of  compen¬ 
sation  an  appeal  to  the  Courts  should  be  given  as  of  right  in  every 
case,  no  matter  what  the  amount  of  the  award,  and  without  the  neces¬ 
sity  for  obtaining  any  prerequisite  leave.  The  procedure  in  every  case 
should  be  simple  and  expeditious.  Provision  is  already  made  for  appeals 
of  this  nature  in  respect  of  some  tribunals:  there  is  no  reason  why 
such  appeals  cannot  be  provided  in  all  cases.  It  is  a  daily  task  of 
the  Courts  to  adjudicate  fairly,  within  such  limits  as  may  be  prescribed, 
on  claims  for  compensation  of  every  description. 
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SECTION  4 


WHETHER  SUCH  BOARDS  AND  TRIBUNALS  HAVE  A 
PRACTICAL  VALUE  IN  ADJUDICATING  MATTERS 
WITHOUT  INVOLVING  INDIVIDUAL  CITIZENS  IN 
COSTLY  AND  TIME-CONSUMING  COURT  PROCEDURES 
AND  WHETHER  THE  PUBLIC  INTEREST  IS  THEREBY 
SERVED  AND  IF  SO,  IN  WHAT  WAY  AND  TO  WHAT 
EXTENT. 


The  general  consensus  of  the  submissions  made  to  the  Committee 
in  which  this  topic  received  discussion,  was  that  tribunals  have  a 
practical  value  in  adjudicating  matters  in  our  present  system  of 
administrative  law.  Some  qualifications  were  attached  to  this  con¬ 
sensus.  The  Committee  (although  not  necessarily  unanimously)  is  of 
the  same  view,  subject  to  some  reservations.  A  very  fair  conclusion 
is  reached  in  the  Franks  Report: 

We  agree  with  the  Donoughmore  Committee 
that  tribunals  have  certain  characteristics 
which  often  give  them  advantages  over  the 
Courts.  These  are  cheapness,  accessibility, 
freedom  from  technicality,  expedition  and  ex¬ 
pert  knowledge  of  their  particular  subject. 

It  is  no  doubt  because  of  these  advantages 
that  Parliament,  once  it  has  decided  that 
certain  decisions  ought  not  to  be  made  by 
normal  executive  or  departmental  processes, 
often  entrust  them  to  tribunals  rather  than 
to  the  ordinary  Courts.  But  as  a  matter  of 
general  principle  we  are  firmly  of  the 
opinion  that  a  decision  should  be  entrusted 
to  a  Court  rather  than  to  a  tribunal  in  the 
absence  of  special  considerations  which  make 
a  tribunal  more  suitable. 

It  does  not  appear  to  the  Committee  necessarily  to  follow 
that  when  a  Statute  is  enacted  which  varies  existing  relationships 
or  creates  new  relationships  or  rights  or  duties  as  between  indivi¬ 
dual  and  individual,  or  between  an  individual  and  authority,  that 
a  tribunal  would  provide  the  most  satisfactory  means  for  making 
decisions  on  disputes  that  might  arise  under  it.  The  Courts  have 
a  wide  capacity  for  judging  disputes  of  this  nature.  The  area  of 
new  jurisdiction  should  be  first  considered  as  to  whether  it  could 
most  properly  be  exercised  by  the  Courts  having  regard  to  the 
purpose  of  the  legislation  and  the  general  interests  of  the  public. 
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If  it  is  concluded  that  the  stated  advantages  of  a  tribunal  make 
it  more  suitable  having  regard  to  special  considerations,  then  a 
question  arises  whether  an  existing  tribunal  would  serve. 

It  is  the  view  of  the  Committee  that  in  a  proper  system 
of  administrative  law  individuals  should  not  be  burdened  with  a 
superfluity  of  tribunals.  When  this  happens,  exasperation  results 
as  witnessed  by  the  Committee  in  respect  of  the  division  of  juris¬ 
dictions  over  one  basic  subject  matter  under  The  Pipelines  Act, 

1958,  The  Right  of  Entry  Arbitration  Act  and  The  Surface  Reclamation 
Act.  The  Committee  suggests  that  it  should  only  be  in  areas  involving 
specialized  or  unique  knowledge  combined  with  a  definite  need  for 
administrative  efficiency  that  a  new  tribunal  should  be  created  to 
exercise  a  new  jurisdiction. 

The  stated  advantages  of  tribunals  may  not  be  fully  realized, 
and  many  rights  of  individuals  may  be  lost,  if  the  Legislature  fails 
to  see  to  it  that  tribunals  are  properly  constituted  to  attain  the 
real  purposes  of  the  legislation  by  a  proper  discharge  of  their  powers 
and  functions.  It  cannot  be  said  that  all  tribunals  have  proved  to 
be  generally  acceptable  as  a  satisfactory  means  of  settling  disputes 
arising  out  of  the  attainment  of  the  purposes  of  the  Legislature. 

When  tribunals  generally  attain  this  stature,  then  it  may  be  expected 
that  the  system  of  administration  of  justice  provided  by  administra¬ 
tive  law  will  attain  in  good  measure  the  confidence  which  citizens 
now  have  in  the  system  of  administration  of  justice  provided  by  the 
Courts . 


An  aspect  of  the  personnel  of  tribunals  which  was  raised 
repeatedly  before  the  Committee  concerns  the  appointment  of  department¬ 
al  officials.  In  some  cases  the  appointment  is  made  because  of 
special  knowledge  or  training  or  experience  in  order  that  the  functions 
of  the  tribunal  may  be  more  efficiently  discharged  and  those  affected 
by  its  decisions  may  be  better  served.  In  other  cases  it  seems 
probable  that  appointments  are  made  largely  as  a  matter  of  expediency. 

In  either  case  when  a  departmental  official  is  appointed  an  assumption 
is  generally  made  that  his  considerations  will  be  strongly  influenced 
by  departmental  concepts  and  administrative  expediency.  When  a  high- 
ranking  departmental  official  such  as  a  Minister  or  Deputy  Minister  is 
appointed  Chairman,  it  is  the  theory  of  the  common  law  that  he  represents 
the  public  and  that  it  is  his  function  to  consider  their  rights  and 
interests.  This  of  course  he  will  normally  do  having  regard  to  Govern¬ 
mental  policy  and  departmental  efficiency.  When  a  tribunal  is  so  weighted, 
it  would  be  fair  to  provide  as  a  balancing  factor  a  member  to  represent 
the  interests  of  individuals  in  order  that  they  may  be  accorded  due 
recognition . 

Again,  as  has  been  pointed  out  above,  the  principal  judicial 
function  of  a  tribunal  may  be  to  adjudicate  between  two  classes  of 
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protagonists.  When  the  protagonists  are  in  fact  equally 
represented  on  the  tribunal,  then  the  views  and  attitudes  of 
the  Chairman  will  give  a  cast  to  its  decisions. 

In  the  absence  of  special  considerations,  it  is  generally 
conceded  that  a  reasonable  measure  of  security  of  tenure  for  the 
members  of  a  tribunal  is  desirable  to  ensure  its  independence  and 
impartiality.  The  degree  of  security  required  for  this  purpose 
will  vary  from  tribunal  to  tribunal.  It  must  necessarily  take 
into  account  various  factors  such  as  whether  the  tribunal  will 
take  up  the  full  time  of  its  members,  the  availability  of  quali¬ 
fied  persons,  the  remuneration  to  be  paid,  and  many  other  factors 
which  have  been  discussed  before  the  Committee.  It  may  be  said  as 
a  general  proposition  that  the  independence  of  a  tribunal  exercis¬ 
ing  judicial  functions  is  as  desirable  as  it  is  for  Judges  of  the 
Courts  and  that  security  of  tenure  is  a  customary  means  to  this  end. 

It  is  not  always  practical  in  the  present  state  of  development  of 
administrative  law.  The  Committee  is  of  the  view,  however,  that  a 
useful  step  in  this  direction  could  be  taken  by  removing  all  tri¬ 
bunals  from  departmental  authority. 

The  Committee  feels  that  all  of  these  are  matters  to  be 
taken  into  account  when  determining  the  personnel  of  a  tribunal. 

They  have  increased  importance  when  no  appeal,  or  only  a  limited 
appeal,  is  given  from  the  tribunal.  In  such  cases  the  quality  of  the 
decision  of  the  tribunal  becomes  particularly  important  to  the  indiv¬ 
idual  and  its  acceptability  is  lessened  if  the  individual  is  given 
ground  for  asserting  that  the  tribunal  was  so  constituted  that  due 
regard  was  not  had  for  his  rights.  With  few  exceptions  the  power  of 
appointment  of  members  of  a  tribunal  is  delegated  by  the  Legislature 
to  the  Lieutenant-Governor  in  Council,  which  is  then  at  liberty  to 
make  such  weighting  of  the  tribunal  as  is  deemed  desirable  or  exped¬ 
ient.  There  may  be  instances,  of  which  the  Gas  Utilities  Board  is  one, 
in  which  the  Legislature  would  wish  to  give  direction  in  the  Act  in 
respect  of  appointments  to  a  tribunal  to  which  it  proposes  to  delegate 
powers . 


It  may  be  of  interest  to  the  Honourable  Members  to  read  the 
observations  made  by  the  late  great  Dean  Roscoe  Pound  in  1951  in  his 
work  "Justice  According  to  Law",  on  some  consequences  arising  from 
immaturity  in  tribunals  in  exercising  the  judicial  function: 

That  checks  are  peculiarly  needed  with 
respect  to  administrative  adjudication  is  made 
clear  by  certain  general  and  persistent  tenden¬ 
cies  of  administrative  agencies,  Federal  and 
State,  as  well  as  in  like  agencies  in  England 
and  in  the  British  Dominions.  Perhaps  the 
most  serious  is  a  tendency  to  decide  without  a 
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hearing,  or  without  hearing  one  of  the  parties, 

or  by  a  mere  appearance  of  a  hearing  - going 

through  the  appearance  of  one,  the  results 
having  been  predetermined.  One  form  of  this  is 
to  give  full  credence  to  all  the  testimony  on 
one  and  deny  it  to  everything  testified  to  on 
the  other  side.  Courts  have  called  attention 
to  this  repeatedly  in  the  last  few  years.  A 
closely  related  tendency  is  to  make  determina¬ 
tions  on  the  basis  of  consultations  with  witnes¬ 
ses  in  private  or  of  reports  not  divulged,  giving 
the  party  affected  no  opportunity  to  refute  or 
explain.  No  less  serious  is  a  tendency  to  make 
determinations  injuriously  affecting  individual 
rights  without  a  basis  in  evidence  of  rational 
probative  force.  Also,  there  is  a  tendency  no 
less  widespread,  but  much  more  difficult  to 
reach  by  judicial  review  under  the  statutes  and 
procedure  of  today,  to  Set  up  and  give  effect 
to  policies  beyond  or  even  at  variance  with  the 
statutes  or  the  general  law  governing  the  action 
of  the  administrative  agency.  It  is  easy  to  say 
that  the  public  interest  calls  for  activity  beyond 
or  in  contravention  of  the  statute  and  to  cover 
this  up  by  a  general  pronouncement  upon  the  case.. 

It  results  from  zeal  to  promote  social  ends  to 
which  the  Legislature  might  not  agree.  It  involves 
a  degree  of  legislative  power  in  administrative 
agencies  which  is  not  given  them  and  ought  not  to 
be  given  them. 


WHETHER  THERE  IS  NEED  FOR  A  TRIBUNAL  TO  WHICH 
AGGRIEVED  INDIVIDUALS  COULD  HAVE  RESORT  FOR 
THE  PURPOSE  OF  HAVING  DECISIONS  OR  ACTIONS  BY 
REGULATORY  BOARDS  AND  TRIBUNALS  AND  DEPARTMENTS 
AND  AGENCIES  OF  THE  GOVERNMENT,  INVESTIGATED 
AND  REVIEWED,  AND  IF  THERE  IS  SUCH  A  NEED,  WHAT 
FORM  OF  TRIBUNAL  WOULD  BE  BEST  SUITED  FOR  THAT 
PURPOSE  AND  WHAT  POWERS  SHOULD  IT  BE  GIVEN. 


The  Committee,  in  common  with  all  others  who  made  submissions 
on  this  resolution,  understands  it  to  relate  to  the  desirability  of  a 
Commissioner  of  the  Legislature.  The  functions  and  authority  of  such 
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an  individual  have  been  dramatized  in  Canada  and  many  other  juris¬ 
dictions  under  the  title  given  to  him  by  the  country  which  originated 
the  office  -  ’’Ombudsman”. 

This  institution  originated  in  Sweden  and  had  antecedents 
extending  as  far  back  as  A.D.  1766.  In  its  present  form  it  was 
established  by  the  Swedish  Constitution  of  A.D.  1809.  The  Ombudsman 
is  an  officer  of  the  Swedish  Parliament  who  investigates  complaints 
from  citizens  that  they  have  been  unfairly  dealt  with  by  Government 
departments  and  who,  if  he  finds  that  a  complaint  is  justified,  seeks 
a  remedy.  It  so  well  succeeded  in  meeting  the  needs  of  the  citizens 
of  Sweden  that  other  countries  have  adopted  the  institution:  Finland 
by  a  process  of  inheritance  and  development  in  A.D.  1919,  and  by 
adoption  Denmark  in  A.D.  1954,  Norway  in  A.D.  1961,  and  New  Zealand  in 
A.D.  1962.  It  is  under  active  consideration  and  discussion  in  a  number 
of  countries,  including  Canada,  that  have  experienced  a  marked  growth 
in  the  involvement  of  Governmental  departments  and  agencies  in  the  daily 
lives  of  their  citizens. 

A  Commissioner  of  the  Legislature  is  an  officer  of  the  Legisla¬ 
ture,  appointed  by  that  body  for  a  prescribed  term,  paid  by  a  vote  of 
appropriation,  and  reporting  annually  to  the  Legislature.  Like  the 
Provincial  Auditor,  he  responds  to  and  is  accountable  only  to  the 
Legislature,  and  exercises  analogous  discretions  and  powers.  It  is  not 
his  function  to  overrule  decisions  of  responsible  officials  or  to  insti¬ 
tute  proceedings  of  a  punitive  nature  for  wrongdoing  or  malfeasance  in 
office,  but  rather  to  assist  the  ordinary  citizen  who  is  bewildered  by 
the  complexities  of  departmental  Government  and  feels  that  he  has  been 
done  an  injustice.  Such  a  citizen  may,  and  sometimes  does,  turn  to  his 
member  in  the  Legislative  Assembly  for  aid.  The  member  then  performs, 
within  the  limits  of  the  time  available  to  him,  the  functions  of  an 
Ombudsman:  he  enquires  and  ascertains,  he  obtains  and  exchanges  infor¬ 

mation,  he  seeks  by  review  and  discussion  to  correct  injustices  and  to 
dispel  misunderstandings. 

A  tremendous  amount  of  invaluable  work  has  been  done  in  this 
field  by  Donald  C.  Rowat,  Professor  and  Chairman  of  the  Department  of 
Political  Science  at  Carlton  University,  Ottawa.  In  an  article  in  the 
Canadian  Journal  of  Economics  and  Political  Science  (Volume  XXV111  No. 

4,  November,  1962)  he  makes  the  case  for  an  Ombudsman  in  the  following 
terms : 


Briefly  stated,  the  argument  for  an 
Ombudsman  scheme  derives  from  the  fact  that 
all  democratic  countries  in  the  twentieth 
century  have  experienced  a  shift  from  the 
laissez-faire  to  the  positive  state.  The 
accompanying  tremendous  growth  in  the  range 
and  complexity  of  Government  activities  has 


50 


brought  with  it  the  need  to  grant  increasing 
powers  of  discretion  to  the  executive  side 
of  Government;  and  as  Dicey  has  warned  us, 
"wherever  there  is  discretion,  there  is  room 
for  arbitrariness".  It  is  quite  possible 
nowadays  for  a  citizen's  right  to  be  accid¬ 
entally  crushed  by  the  vast  juggernaut  of 
the  Government's  administrative  machine.  In 
this  age  of  the  welfare  State,  thousands  of 
administrative  decisions  are  made  each  year 
by  Governments  or  their  agencies,  many  of  them 
by  lowly  officials;  and  if  some  of  these  de¬ 
cisions  are  arbitrary  or  unjustified,  there 
is  no  easy  way  for  the  ordinary  citizen  to  gain 
redress . 

In  the  past  the  Courts  were  the  bulwark  of 
individual  rights,  but  the  common  law  has  lost 
much  of  its  flexibility  and  is  no  longer  an 
effective  instrument  for  remedying  the  wrongs 
of  modern  administrative  action. - 

Nor  does  the  right  to  complain  to  one's 
member  of  Parliament  meet  the  problem.  The 
usual  method  of  dealing  with  a  complaint  is 
for  the  member  to  send  an  enquiry  to  the  de¬ 
partment  concerned.  Naturally  the  department 
is  likely  to  put  the  best  light  on  its  own 
case,  and  the  member  has  no  impartial  source 
of  information.  If  he  is  dissatisfied  with 
the  department's  reply  all  he  can  do  is  ask 
a  question  of  the  Minister  in  the  House. 

With  reference  to  Canada  Professor  Rowat  in  his  recent  treatise 

"The  Ombudsman"  says: 

Throughout  the  Commonwealth  countries  there  seems 
to  be  a  general  attitude  of  complacency  about  the 
protection  of  the  citizens'  rights,  perhaps  engen¬ 
dered  by  the  strength  of  the  tradition  of  "the 
Rule  of  Law".  People  do  not  realize  that  due  to 
the  modern  growth  of  administrative  powers  the 
meaning  of  this  tradition  has  lost  much  of  its 
content.  In  Canada,  one  of  the  most  frequently 
voiced  objects  to  the  Ombudsman  proposal  is  that 
it  is  not  needed:  citizens'  rights  seem  to  be 
adequately  protected  already,  and  one  doesn't  "hear 
about"  very  many  cases  of  persons  who  have  been 
dealt  with  unfairly  by  the  administration.  The 
objectors  do  not  appreciate  that,  since  administra¬ 
tive  action  is  secret,  the  great  majority  of  such 
cases  do  not  come  to  light.  Only  some  of  the 

most  serious  ones  are  revealed  and,  since  they 
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concern  isolated  individuals,  often  they  are 
not  widely  publicized  by  the  Press  and  are  soon 
forgotten  by  the  public. 

Estimates  produced  by  Professor  Rowat  indicate  that  generally  in 
Canada  there  are  a  great  number  of  cases  of  maladministration, 
arbitrariness  and  outright  injustice  which  probably  do  not  come 
to  light  for  lack  of  a  helping  hand.  During  the  course  of  its 
hearings  the  Committee  was  informed  of  numbers  of  instances  in 
which  it  was  apparent  that  a  Commissioner  of  the  Legislature 
could  have  lent  a  needed  helping  hand.  As  is  natural,  other 
instances  have  been  brought  informally  to  the  attention  of  members 
of  the  Committee. 

The  whole  philosophy  and  purpose  in  establishing  a 
Commissioner  of  the  Legislature,  and  the  nature  and  extent  of  his 
rights,  duties  and  responsibilities,  are  clearly  stated  in  the  New 
Zealand  Statute  creating  the  office.  It  is  much  more  satisfactory 
to  obtain  these  in  authoritative  detail  from  the  Act  than  to 
attempt  to  paraphrase  them,  and  there  is  reproduced  in  Table  VI 11 
the  New  Zealand  Statute  with  such  adaptations  as  are  appropriate 
to  Alberta. 

The  Committee  is  of  the  view  that  there  is  a  legitimate 
need  for  a  Commissioner  of  the  Legislature  in  Alberta,  and  commends 
to  the  Legislature  consideration  of  the  institution  of  such  an 
office  on  term  similar  to  those  provided  in  Table  Vlll. 
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CONCLUSION 


The  Committee  wishes  to  express  its  gratitude  to  the  many 
persons  whose  contributions  in  research,  experience,  knowledge  and 
thought  have  been  of  inestimable  value  and  help  in  preparing  this 
report.  Our  appreciation  must  also  be  expressed  to  our  untiring 
and  efficient  Secretary,  Mr.  Alex.  Weir,  whose  work  has  lightened 
many  otherwise  heavy  loads. 

The  report  does  not  pretend  to  be  an  exhaustive  survey  of 
administrative  law.  Rather  it  is  intended  to  direct  the  attention 
of  the  Honourable  Members  to  the  fact  that  a  new  system  of  admini¬ 
stration  of  justice  has  been  created  by  Legislatures  which  has 
grown  in  magnitude  but  not  necessarily  in  favour.  It  is  important 
that  a  Legislature  which  creates  a  judicial  tribunal  should  be 
anxious  to  ensure  that  its  delegate  so  uses  its  power  that  justice 
is  done  and  seen  to  be  done.  The  shortcomings  which  are  touched  on 
in  this  report  have  been  the  subject  of  complaint,  as  well  in  Alberta 
as  in  other  jurisdictions,  because  they  are  measured  by  democratic 
concepts  in  comparison  with  the  traditional  standards  of  the  Courts. 
There  should  be  no  disparity  in  the  quality  of  Justice.  The  effec¬ 
tive  remedies  lie  solely  with  the  Legislature. 


(signed)  "R.  K.  BANISTER" 


Member 

(signed) 

"EDGAR  H.  GERHART" 

Member 

(signed) 

"NELSON  MALM" 

Member 


(signed)  "J.  D.  HENDERSON" 

Member 


(signed)  MR.  G.  S LATTER" 

Member 


Member 


(signed)  "C.  W.  CLEMENT” 

Chairman . 


I,  the  undersigned,  dissent  from  the  recommendation  of  the 
Committee  on  the  question  of  Appeals  to  the  Court  and  hereby  state 
as  a  politician,  lawyer  and  businessman,  in  my  opinion,  the  "Rule 
of  Law"  is  on  trial  and  I  favor  what  the  report  refers  to  as  "full 
appeals"  to  the  Appellate  Division  of  the  Supreme  Court  of  Alberta. 


(signed)  "Wm.  D.  DICKIE" 

Member 


APPENDIX  A 


ADVERTISEMENT 


NOTICE 


A  Special  Committee  on  Administrative  Boards  and  Tribunals 
has  been  established  by  the  Lieutenant  Governor  in  Council  to  study, 
and  receive  representations  and  recommendations,  on  the  following 
matters : 

1.  A  thorough  survey  and  consideration  of  the  Alberta 
legislation  conferring  jurisdiction  or  power  on 
administrative  boards  and  tribunals  and  the  functions 
and  powers  exercised  by  them. 

2.  Whether  such  boards  and  tribunals  infringe  on  the 
rights  of  individual  citizens  and  if  so,  in  what 

way  and  to  what  extent. 

3.  Whether  there  should  be  a  greater  provision  for 
appeals  to  the  courts  from  the  decisions  of  such 
boards  and  tribunals. 

4.  Whether  such  boards  and  tribunals  have  a  practical 
value  in  adjudicating  matters  without  involving 
individual  citizens  in  costly  and  time-consuming  court 
procedures  and  whether  the  public  interest  is  thereby 
served  and  if  so,  in  what  way  and  to  what  extent. 

5.  Whether  there  is  need  for  a  tribunal  to  which  aggrieved 
individuals  could  have  resort  for  the  purpose  of  having 
decisions  or  actions  by  regulatory  boards  and  tribunals 
and  departments  and  agencies  of  the  Government,  investi¬ 
gated  and  reviewed,  and  if  there  is  such  a  need,  what 
form  of  tribunal  would  be  best  suited  for  that  purpose 
and  what  powers  should  it  be  given. 

The  Committee  invites  all  persons.  Companies  and  Associations 
who  are  interested  in  the  above  matters  or  any  of  them  to  file  with  its 
undersigned  Secretary  in  writing  not  later  than  September  18th,  1965, 
their  representations,  recommendations  and  submissions.  Following  that 
date  the  Committee  will  announce  the  dates  and  places  of  public  meeting 
at  which  the  submissions  will  be  heard  and  discussed. 

Alex  B.  Weir, 

Secretary  of  the  Committee, 

Room  320  Legislative  Building, 
Edmonton  Alberta. 
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PUBLICATION  OF  ADVERTISEMENT 


Edmonton  Journal 

Calgary  Albertan 

Lethbridge  Herald 

Acme  Sentinel 

Athabasca  Echo 

Barrhead  Bulletin 

Bashaw  Star 

Blairmore  Pass  Herald 

Brooks  Bulletin 

Camrose  Canadian 

Carstairs  News 

Claresholm  Local  Press 

Coleman  Journal 

Coronation  Review 

Didsbury  Pioneer 

Drumheller  Mail 

Edmonton  Sun 

Edson  Leader 

Fort  Macleod  Gazette 

Grande  Prairie  Herald  Tribune 

Hanna  Herald 

Innisfail  Province 

Lac  Ste  Ann  Chronicle 

Leduc  Representative 

Mayerthorpe  Review 

Olds  Gazette 

Pincher  Creek  Echo 

Provost  News 

Rimbey  Record 

St.  Paul  Journal 

Smoky  Lake  Gazette 

Stettler  Independent 

Stony  Plain  Sun 

Sylvan  Lake  Parkland  Review 

Sturgeon  Journal 

Tofield  Mercury 

Two  Hills  Review 

Ukrainian  News  Weekly 

Vermilion  Standard 

Vulcan  Advocate 

Westlock  News 


Calgary  Herald 
Red  Deer  Advocate 
Medicine  Hat  News 
Alliance  Enterprise 
Banff  Crag  &  Canyon 
Barrhead  Leader 
Bassano  Times 
Bonnyville  Tribune 
Calgary  North  Hill  News 
Cardston  News 
Castor  Advance 
Coaldale  Sunny  South  News 
Consort  Enterprise 
Delburn  Times 

Drayton  Valley  Pembina  News 
Eckville  Examiner 

Fairview  Post 
Fort  Sask.  Fort  Record 
Grande  Centre  Press 
High  River  Times 
Lac  La  Biche  Herald 
Lacombe  Globe 
Mannville  Mirror 
Nanton  News 

Peace  River  Record  Gazette 
Ponoka  Herald 
Redwater  News 

Rocky  Mt .  House  Mountaineer 
Sedgewick  Community  Press 
Spirit  River  Signal 
Stony  Plain  Reporter 
Strathmore  Standard 
Thorhild  Tribune 
Three  Hills  Capital 
Trochu  Tribune 
Taber  Times 
Vegreville  Observer 
Viking  News 

Wainwright  Star  Chronicle 
Wetaskiwin  Times 


APPENDIX  C 


SUBMISSIONS  RECEIVED 


General  The  Law  Society  of  Alberta, 

(without  comment  on  specific  Western  Stock  Growers’  Association, 

tribunals)  The  Alberta  Motor  Transport 

Association, 

The  Association  of  Professional 
Engineers  of  Alberta, 

The  Liberal  Association  of  Alberta, 
Alberta  Civil  Liberties  Association, 
Farmers’  Union  of  Alberta, 

Alberta  Chamber  of  Commerce. 


General,  and  comments  on 
The  Communal  Property  Act, 

The  Fire  Prevention  Act, 

The  Alberta  Liquor  Control  Act, 
The  Planning  Act. 


The  Administrative  Law  Subsection 
of  the  Alberta  Section  of  The 
Canadian  Bar  Association. 


General,  and  comments  on  The  Edmonton  Chamber  of  Commerce. 

The  Labour  Act, 

The  Workmen’s  Compensation  Act. 


General,  and  comments  on  George  L.  Crawford,  Q.C. 

The  Planning  Act,  F.  Fred  Scott,  Q.C. 

D.  D.  Urquhart, 

Municipal  District  of  Kneehill 
No.  48. 


General,  and  comments  on 
The  Expropriation  Procedures  Act, 
The  Right  of  Entry  Arbitration  Act, 
The  Surface  Reclamation  Act, 

(and  The  Pipeline  Act,  and  the 
the  Public  Utilities  Board  in  their 
relation  to  the  foregoing). 


The  Canadian  Petroleum  Association, 
Mrs.  R.  H.  Ross,  on  behalf  of  11 
farmers, 

Mrs.  Lloyd  Chandler, 

Mr.  Max  W.  Hannah, 

Mr.  Lome  W.  Chandler, 

Municipal  District  of  Kneehill 
No.  48. 
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NOTICE  OF  PUBLIC  HEARINGS 


The  Special 
will  hold  public 
at  the  following 
Calgary: 

Red  Deer: 
Edmonton : 


Committee  on  Administrative  Boards  and  Tribunals 
hearings  of  the  written  submissions  filed  with  it 
times  and  places: 

November  1st,  2nd  and  3rd  at  Court 
Room  No.  2  in  the  Calgary  Court  House. 
November  4th  at  the  Red  Deer  Court  House. 
November  5th  and  6th  at  Court  Room  No.  8 
in  the  Edmonton  Court  House. 


The  hearings  will  commence  at  9:30  A.M.  on  each  of  the  above 
days,  and  are  open  to  the  public  to  attend.  Only  persons  who  have 
filed  written  submissions  with  the  Committee  prior  to  the  commence¬ 
ment  of  the  hearings  will  be  entitled  to  be  heard. 


Alex  B.  Weir,  Secretary, 
Special  Committee  on 
Administrative  Boards  and 
Tribunals, 

Legislative  Building, 
Edmonton,  Alberta. 
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The  Municipalities  Assessment  and  Dr.  Hu  Harries, 

Equalization  Act, 

The  Assessment  Appeal  Board  Act.  Colin  G.  Dick. 

The  Assessment  Act. 


The  Local  Authorities  Board  Act.  Municipal  District  of  Kneehill 

No.  48, 

Calgary  School  Board, 

Mrs.  D.  A.  Hansen. 


The  Public  Utilities  Board  Act.  Harry  Stevens. 


The  Workmen1 s  Compensation  Act.  International  Railway  Brotherhood, 

G.  S.  D.  Wright, 

The  Edmonton  Chamber  of  Commerce. 


The  University  Act. 


The  Institute  of  Accredited 
Public  Accountants. 


Boards  of  Health 


Edmonton  Pure  Water  Association. 


A  Commissioner  of  the  Legislature  Fred  Ball, 

E.  Crookes, 

(Ombudsman)  Mrs.  R.  H.  Ross,  on  behalf 

of  11  farmers, 

Mrs.  Lloyd  Chandler, 

Max  E.  Hannah, 

Lome  W.  Chandler, 

Allan  Welsh, 

Fred  Paverley, 

Paul  Schultz. 


The  Amusements  Act 


The  Calgary  Film  Society. 


APPENDIX  E 


BIBLIOGRAPHY 


Judicial  Control  of  Administrative  Action, 
Louis  L.  Jaffe. 

Executive  Action  and  the  Rule  of  Law, 
International  Commission  of  Jurists. 

Report  of  the  Committee  on  Administrative 
Tribunals  and  Inquiries  (Franks  Report) 
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The  Canadian  Bar  Review. 
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The  Office  of  Ombudsman  in  New  Zealand, 
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An  Ombudsman  for  Canada, 
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TRIBUNALS  WITH  JUDICIAL  FUNCTIONS,  CLASSIFIED  BY  DEPARTMENTAL 
AUTHORITY  AND  WITHIN  SUCH  CLASSIFICATION  ADLPHABETICALLY 
ACCORDING  TO  THE  ACT. 


NO  DEPARTMENTAL  AUTHORITY 


The  Gas  Utilities  Act. 

I.  The  Gas  Utilities  Board. 


Constitution:  The  Chairman  of  the  Public  Utilties  Board, 

the  Chairman  of  the  Oil  and  Gas  Conservation 
Board,  and  a  member  appointed  by  the 
Lieutenant-Governor  in  Council.  See  report. 

Tenure:  Indeterminate. 


Remuneration : 


No  provision. 


Jurisdictions:  Matters  affecting  directly  or  indirectly 

the  present  or  future  supply  of  gas,  or 
price  or  conditions  of  supply  of  gas,  or 
requirements  of  users  of  gas,  referred  to 
it  by  the  Public  Utilities  Board  or  the 
Oil  and  Gas  Conservation  Board  and  partly 
or  wholly  within  the  jurisdiction  of  either. 

Powers:  Within  the  area  of  its  jurisdiction  the  Board 

has  the  powers  of  the  Public  Utilities  Board 
and  the  Oil  and  Gas  Conservation  Board  and 
power  to  make  such  further  orders  and  impose 
such  additional  conditions  as  it  considers 
necessary  to  the  public  interest. 

Appeal:  Upon  a  question  of  jurisdiction  or  upon  a 

question  of  law  in  the  same  manner  and  to 
the  same  extent  as  provided  by  the  Public 
Utilities  Board  Act. 


The  Local  Authorities  Board  Act. 


2.  The  Local  Authorities  Board. 


Constitution : 

Tenure : 

Remuneration: 
Jurisdictions : 


Not  less  than  three  members  appointed  by 
the  Lieutenant-Governor  in  Council. 

During  the  pleasure  of  the  Lieutenant- 
Governor  in  Council. 

Fixed  by  the  Lieutenant-Governor  in  Council. 
Over  Cities,  Towns,  Villages,  Counties, 
Municipal  Districts  and  School  Authorities 
for  debenture  borrowings  in  respect  of  public 
works,  local  improvements  and  the  like: 
annexations  and  separations:  subdivisions: 
and  under  The  City  Act,  the  Town  and  Village 
Act,  The  County  Act,  The  New  Towns  Act,  The 
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Municipal  District  Act,  The  School  Act, 

The  Department  of  Public  Health  Act,  The 
Lloydminster  Hospital  Act  and  The  Municipal 
Taxation  Act,  1965. 

Powers:  Regulates  its  own  practice  procedures  and 

admission  of  evidence.  One  member  may  hold  a 
hearing,  and  the  Board  may  then  deal  with  the 
matter  as  if  the  hearing  had  been  before  the 
whole  Board.  One  member  may  be  authorized  to 
make  a  report  to  the  Board  and  the  Board  may 
adopt  the  report  as  an  order.  It  has  "all 
necessary  jurisdiction  and  powers  to  perform 
such  duties  as  are  from  time  to  time  assigned 
to  it  by  Statute  or  pursuant  to  statutory 
authority. 

Appeal:  To  the  Appellate  Division  of  the  Supreme 

Court  of  Alberta,  with  leave,  on  a  question 
of  jurisdiction  or  a  question  of  law. 


The  Marketing  of  Agricultural  Products  Act. 

3.  The  Alberta  Agricultural  Products  Marketing  Council  (created  1965). 


Constitution : 


Tenure : 
Remuneration : 
Jurisdictions : 


Powers : 


Additional  Jurisdictions 
or  powers: 


Not  less  than  three  nor  more  than  seven 
persons  appointed  by  the  Lieutenant-Governor 
in  Council  (at  present  five,  of  which  three 
are  civil  servants). 

Indeterminate . 

Prescribed  by  the  Lieutenant  Governor  in  Council. 
Advise  the  Minister  of  Agriculture  on  marketing 
plans,  producer  boards  and  marketing  commissions. 
Supervise  the  operation  of  producer  boards  and 
marketing  commissions  and  enforce  regulations. 
Licensing,  and  wide  regulation  and  control  of 
marketing  of  agricultural  products. 

Vesting  powers  in  producing  boards. 

Regulating  marketing  commissions. 

Subject  to  the  orders  of  the  Lieutenant- 
Governor  in  Council. 

As  assigned  to  it  by  the  Lieutenant-Governor 
in  Council  or  the  Minister  of  Agriculture. 


Appeal : 


None . 


The  Oil  and  Gas  Conservation  Act. 

4.  The  Oil  and  Gas  Conservation  Board. 

Constitution:  Not  more  than  three  members  appointed  by 

the  Lieutenant-Governor  in  Council. 

Five  years  and  thereafter  at  the  pleasure 
of  the  Lieutenant-Governor  in  Council. 


Tenure : 
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Remuneration: 
Jurisdictions : 

Fixed  by  the  Lieutenant-Governor  in  Council. 
Generally  to  regulate  the  productions  of 
oil  and  gas  resources  in  the  Province,  the 
transportation  and  disposition  of  oil  and 
gas,  administrative  provisions  of  the  Act, 
and  provide  for  the  assessment  and  taxation 

Powers : 

of  oil  and  gas  properties. 

The  general  powers  of  the  Board  are  exercised 
with  the  approval  of  the  Lieutenant-Governor 
in  Council,  and  in  some  areas  are  limited  to 
recommendations  to  the  Minister  of  Mines  and 
Minerals  or  to  the  Lieutenant-Governor  in 

Appeal : 

Council  as  the  case  may  be. 

A  Limited  right  of  appeal  on  a  question  of 
jurisdiction  or  a  question  of  law  is  given 
in  terms  similar  to  those  provided  by  the 

Public  Utilities  Board  Act,  and  apparently 
a  right  of  appeal  on  facts  in  respect  of  an 
order  or  direction  made  under  Section  37. 

The  Public  Utilities  Board  Act. 
5.  The  Public  Utilities  Board. 


Constitution : 

Three  members  appointed  by  the  Lieutenant- 
Governor  in  Council. 

Tenure : 
Remuneration: 

Ten  years  with  eligibility  for  re-appointment. 
Prescribed  by  the  Lieutenant-Governor  in 

Council  and  paid  out  of  the  general  revenue  fund 

Jurisdictions : 

Public  utilities  and  milk. 

The  Alberta  Government  Telephones  Act. 

The  City  Act . 

The  Dairymen’s  Act  on  reference  by  the 
Lieutenant-Governor  in  Council. 

The  Expropriation  Procedure  Act. 

The  Gas  Utilities  Act. 

Powers : 

The  Improvement  Districts  Act. 

The  Irrigation  Districts  Act. 

The  Municipal  District  Act. 

The  Planning  Act,  section  40. 

The  Town  and  Village  Act. 

The  Urban  Mining  Operations  Act. 

The  Water,  Gas,  Electric  and  Telephone 

Companies  Act. 

The  Water  Resources  Act. 

Regulates  its  own  practice,  procedures  and 
admission  of  evidence.  Additional  powers  may 
be  assigned  to  it  by  Statute  or  pursuant  to 

Appeal : 

statutory  authority. 

To  the  Appellate  Division  of  the  Supreme  Court 
of  Alberta,  with  leave,  on  a  question  of 
jurisdiction  or  a  question  of  law.  Under  The 
Expropriation  Procedure  Act,  on  the  amount  of 
compensation  but  with  leave  if  the  amount  is 
under  $1000.00. 
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Securities  Act,  1955, 

6.  Alberta  Securities 
Constitution : 


Tenure : 
Remuneration: 
Jurisdictions : 


Powers : 
Appeal : 


Commission . 

Not  more  than  three  members  appointed  by 
the  Lieutenant-Governor  in  Council  of  which 
two  constitute  a  quorum. 

Indeterminate . 

Fixed  by  the  Lieutenant-Governor  in  Council. 
Regulation  and  control  of  the  issue, 
distribution  and  sale  of  securities, 
and  the  administration  of  the  Act. 

Subject  to  regulations  by  the  Lieutenant- 
Governor  in  Council. 

To  the  Appellate  Division  of  the  Supreme 
Court  of  Alberta  in  respect  of  directions, 
decisions,  orders  or  rulings. 


The 

7. 


Sexual  Sterilization  Act. 
The  Board. 

Constitution : 


Tenure : 
Remuneration : 
Jurisdiction : 

Powers : 


Appeal : 


Four  members,  one  a  medical  practitioner 
appointed  by  the  Senate  of  the  University 
of  Alberta,  one  a  medical  practitioner 
appointed  by  the  Council  of  the  College  of 
Physicians  and  Surgeons,  and  two,  other 
than  medical  practitioners,  appointed  by 
the  Lieutenant-Governor  in  Council. 
Indeterminate . 

No  provision. 

To  examine  mentally  defective  or  psychotic 
persons  referred  to  it. 

Subject  to  the  provisions  of  the  Act  to 
direct  a  surgical  operation  for  sexual 
sterilization  of  such  persons. 

None . 


The  Workmen’s  Compensation  Act. 


8.  The  Workmen’s 
Constitution : 

Tenure : 
Remuneration : 
Jurisdictions 
Powers : 


Appeal : 


Compensation  Board. 

Three  members  appointed  by  the  Lieuteuant- 
Governor  in  Council,  and  made  a  body  corporate 
From  date  of  appointment  to  age  seventy  years. 
Fixed  by  the  Lieutenant-Governor  in  Council. 
See  report. 

The  administration  of  the  Act  and  by  order  of 
the  Lieutenant-Governor  in  Council  the  admini¬ 
stration  of  any  other  Act  and  the  performance 
of  any  duty  or  task.  The  statutory  powers 
are  very  extensive. 

None.  see  report. 
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DEPARTMENT  OF  AGRICULTURE 


The  Drainage  Districts  Act. 
9.  Drainage  Council. 

Constitution : 

Tenure : 

Remuneration : 

Jurisdiction : 


Powers : 
Appeal : 


Not  more  than  three  members  appointed 
by  the  Lieutenant-Governor  in  Council. 
Indeterminate . 

Determined  by  the  Lieutenant-Governor 
in  Council. 

Advise  Boards  of  Trustees  elected  under 
the  Act,  control  construction  expenditures 
of  Boards. 

May  prohibit  an  act  or  course  of  conduct 
of  a  Board. 

None . 


The  Irrigation  District  Act. 
10.  Irrigation  Council. 
Constitution : 


Tenure : 
Remuneration : 

Jurisdictions : 

Powers : 

Appeal : 


Not  more  than  three  members  appointed 
by  the  Lieutenant-Governor  in  Council, 
(presently  the  Minister  of  Agriculture 
and  the  Director  of  the  Water  Resources 
Branch) . 

Indeterminate . 

Determined  by  the  Lieutenant-Governor 
in  Council. 

Advises  Boards  of  Trustees  elected  under 
the  Act,  controls  construction  expenditures 
of  Boards. 

May  prohibit  an  act  or  course  of  conduct 
of  a  Board. 

None . 


DEPARTMENT  OF  EDUCATION 


School 


Buildings  Act. 

The  School  Buildings 
Constitution : 

Tenure : 

Remuneration : 
Jurisdiction : 


Powers : 
Appeal : 


Board . 

Three  persons  appointed  by  the  Lieutenant- 
Governor  in  Council. 

Indeterminate . 

No  provision. 

Approval  of  construction  of  school  buildings 
the  cost  of  which  is  to  be  included  in  the 
School  Foundation  Program. 

As  provided  by  the  Act. 

None . 
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DEPARTMENT  OF  HEALTH 


The  Public  Health  Act. 
12.  The  Provincial 

Constitution: 


Tenure : 


Remuneration : 
Jurisdictions : 


Powers : 


Appeal : 


Board  of  Health. 

The  Provincial  Medical  Officer  of  Health, 
The  Provincial  Sanitary  Engineer,  and 
The  Provincial  Bacteriologist:  two 
members  to  constitute  a  quorum. 

The  above  three  offices  are  held  by 
civil  servants:  no  tenure  is  provided  by 
The  Public  Health  Act. 

No  provision. 

Over  District  Boards  and  Health  Units  to 
ensure  performance  of  their  duties: 
pasturizat ion  of  milk:  water  supply: 
waterworks:  sewage:  air  pollution. 

Subject  to  the  approval  of  the  Lieutenant- 
Governor  in  Council,  to  make  orders, 
rules  and  regulations  respecting  a  wide 
range  of  matters  concerning  or  affecting 
or  controlling  public  health,  all  of  which 
when  made  are  given  the  force  of  law  and 
required  to  be  so  recognized  by  the  Courts. 
None . 


DEPARTMENT  OF  HIGHWAYS 


The 

13. 


Public  Service  Vehicles  Act. 
The  Highway  Traffic  Board. 


Constitution : 


Tenure : 
Remuneration : 


Jurisdictions 


Powers 


Not  more  than  five  members  appointed  by  the 
Lieutenant-Governor  in  Council.  At  present 
there  are  four  members  all  of  whom  are  civil 
servants . 

Indeterminate . 

Civil  servants  appointed  to  the  Board  continue 
as  employees  within  the  meaning  of  The  Public 
Service  Act:  otherwise  the  Lieutenant- 
Governor  in  Council  may  approve  remuneration. 

The  licensing,  control  and  operation  of  public 
service  vehicles  and  all  matters  incidental 
thereto  including  prescription  of  vehicles, 
equipment,  loads,  tariffs,  routes  and  insurance. 
In  brief,  the  Highway  Traffic  Board  is  the 
equivalent  of  a  Public  Utilities  Board  in 
respect  of  commercial  transport,  but  is  in  a 
much  more  protected  position. 

May  make  orders  and  regulations  itself:  and 
with  the  approval  of  the  Lieutenant-Governor 
in  Council  may  make  orders  of  prohibition 
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and  special  permits:  administers  the 
provisions  of  the  Act. 

Appeal:  A  decision  or  order  of  the  Board  is  final, 

whether  with  or  without  a  hearing.  No 
provision  for  appeal  except  to  the  Board 
itself . 


DEPARTMENT  OF  LABOUR 


The  Alberta  Labour  Act. 


14. 


The  Board  of  Industrial  Relations. 


Constitution: 


Tenure : 
Remuneration : 

Jurisdictions 

Powers : 

Appeal : 


Not  more  than  five  persons  appointed  by 
the  Lieutenant-Governor  in  Council.  At 
present  there  are  five  members  one  of 
whom  is  the  Deputy  Minister  of  Labour. 
See  report. 

Indeterminate . 

As  fixed  by  the  Lieutenant-Governor  in 
Council . 

Labour  and  labour  relations  and  a  wide 
range  of  matters  incidental  thereto. 

The  administration  of  the  provisions  and 
policies  of  the  Act. 

No  provision  for  appeal:  no  privative 
provision . 


DEPARTMENT  OF  MINES  AND  MINERALS 


The  Right  of  Entry  Arbitration  Act. 
15.  The  Board  of  Arbitration. 


Constitution : 


Tenure : 
Remuneration : 
Jurisdictions : 


Not  more  than  three  members  appointed 
by  the  Lieutenant-Governor  in  Council: 
when  the  Board  consists  of  three  members, 
any  two  are  empowered  to  perform  all  of 
the  functions  and  have  all  of  the  powers 
and  jurisdiction  of  the  Board.  One  member 
is  empowered  to  perform  all  of  the  functions 
and  have  all  of  the  powers  in  the  circum¬ 
stances  defined  in  Section  5  (2)  of  the  Act. 
Indeterminate . 

Fixed  by  the  Lieutenant-Governor  in  Council. 
Determination  of  right  of  entry,  user  and 
taking  of  the  surface  of  any  land  for  mining 
or  drilling  operations  and  determining 
compensation  and  related  matters. 
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Powers : 

Regulates  its  own  practice  procedures  and 
admission  of  evidence:  Departments  of 
Government  are  given  preferred  rights  in 
respect  of  evidence,  and  the  Crown  in  respect 
of  notice  of  proceedings.  In  addition  to  the 
powers  given  by  the  Act,  the  Board  has  ’’such 
further  powers  and  duties  as  may  be  determined 
by  the  Lieutenant-Governor  in  Council”. 

Appeal : 

None . 

The  Surface  Reclamation  Act. 

16.  The  Surface  Reclamation 

Constitution : 

Council . 

A  Chairman  designated  as  the  Deputy 

Minister  of  Mines  and  Minerals,  an  undeter¬ 
mined  number  of  members  appointed  by  the 
Lieutenant-Governor  in  Council,  and  an 
undetermined  number  of  members  appointed  by 
local  authorities.  At  present  there  are 
ten  civil  servants  appointed  by  the  Lieutenant 
Governor  in  Council  and  thirty- seven  members 
appointed  by  local  authorities.  Two  members, 
one  being  appointed  by  the  Lieutenant-Governor 
in  Council  and  one  appointed  by  the  local 
authority  are  empowered  to  hold  any  enquiry 
and  make  any  decision,  order  or  reclamation 
certificate.  The  appointees  of  local 
authorities  have  jurisdiction  only  within 
the  boundaries  of  the  appointing  authority. 

Tenure : 

Remuneration : 
Jurisdictions : 

Indeterminate . 

No  provision. 

To  compel  the  conditioning,  maintenance  and 
reclamation  of  the  surface  of  land  in  a 

Powers : 

manner  satisfactory  to  the  Council. 

Regulates  its  own  practice  procedures  and 
admission  of  evidence.  It  may  enter  upon 
and  inspect  any  place,  works  or  property. 

It  has  the  powers  and  duties  give  to  it 
by  the  Act  and  ’’such  further  powers  and 
duties  as  may  be  determined  by  the  Lieutenant- 
Governor  in^Council. 

Appeal : 

None . 
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DEPARTMENT  OF  MUNICIPAL  AFFAIRS 


The  Assessment  Appeal  Board  Act. 

17.  The  Alberta  Assessment  Appeal  Board. 


Constitution: 


Tenure 


Remuneration: 
Jurisdictions : 


Powers 


Appeal : 


Three  persons  appointed  by  the  Lieutenant- 
Governor  in  Council.  The  three  present 
appointees  are  civil  servants. 

During  the  pleasure  of  the  Lieutenant- 
Governor  in  Council:  The  Chairman  is 
required  to  be  a  full-time  member,  and 
the  others  to  devote  so  much  of  their 
time  as  may  be  prescribed  by  the  Minister 
of  Municipal  Affairs. 

No  provision. 

Appeals  from  the  decisions  of  Courts  of 
Revision,  from  assessments  under  The  Mineral 
Taxation  Act,  from  orders  of  the  Assessment 
Equalization  Board  and  from  assessments  made 
by  the  Director. 

Subject  to  statutory  directions  as  to  notices 
and  times  of  hearings  of  appeals  it  makes  its 
own  rules  governing  enquiries  and  hearings. 
Evidence  given  required  to  be  on  oath  or 
solemn  affirmation. 

None . 


The  Municipalities  Assessment  and  Equalization  Act. 
18.  The  Alberta  Assessment  Equalization  Board. 
Constitution: 


Tenure : 

Remuneration : 
Jurisdiction : 
Powers : 

Appeal : 


Three  persons  appointed  by  the  Lieutenant- 
Governor  in  Council.  The  Chairman  is 
required  to  be  full-time,  and  the  other 
two  members  to  devote  so  much  of  their  time 
to  the  Board  as  may  be  prescribed  by  the 
Minister  of  Municipal  Affairs. 

During  the  pleasure  of  the  Lieutenant-Governor 
in  Council. 

No  provision. 

Establishment  of  equalized  assessments. 
Governed  by  such  rules  as  it  may  adopt 
for  all  enquiries  and  hearings. 

To  the  Alberta  Assessment  Appeal  Board. 


The  Communal  Property  Act. 

19.  The  Communal  Property  Control  Board. 

Not  more  than  three  members  appointed  by 
the  Lieutenant-Governor  in  Council. 
During  the  pleasure  of  the  Lieutenant- 
Governor  in  Council. 


Constitution: 
Tenure : 
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Remuneration: 


Jurisdictions : 
Powers : 


Appeal : 


Reimbursement  of  expenses.  Members  who 
are  not  civil  servants  may  receive  such 
remuneration  as  the  Lieutenant-Governor 
in  Council  may  fix. 

The  sale,  lease  or  other  disposition  of 
any  land  to  a  Colony. 

To  grant  or  refuse  an  application  to  sell, 
lease,  or  otherwise  dispose  of  any  land 
to  a  Colony,  or  by  a  Colony  to  acquire 
the  same . 

None . 


The  Planning  Act. 

20.  The  Provincial  Planning 

Constitution: 


Tenure : 
Remuneration : 
Jurisdictions : 


Powers : 


Appeal : 


Board . 

A  Chairman  and  an  unstated  number  of  members, 
all  appointed  by  the  Lieutenant-Governor  in 
Council.  The  Committee  is  informed  that 
at  present  there  are  eight  members  in  addition 
to  the  Chairman  who  is  the  Deputy  Minister 
of  Municipal  Affairs. 

Indeterminate . 

No  provision. 

Advising  the  Lieutenant-Governor  in  Council 
on  regulations  to  be  made  under  the  Act  and 
administration  of  such  regulations:  advising 
on  the  establishment  and  operation  of  regional 
planning  commissions:  hearing  appeals  from 
decisions  of  lower  tribunals:  generally, 
the  administration  and  enforcement  of  the 
planning  purposes  of  the  Act. 

Regulates  its  own  practice  procedures  and 
admission  of  evidence.  Additional  duties  or 
functions  may  be  assigned  to  the  Board  by 
the  Minister  of  Municipal  Affairs.  Reports 
annually  to  the  Minister. 

Lies  to  the  Supreme  Court  of  Alberta  on  a 
question  of  jurisdiction  or  on  a  question  of 
law  from  an  order  of  the  Board  made  upon 
its  hearing  of  an  appeal  from  a  lower  tribunal. 


THE  PROVINCIAL  SECRETARY 


The  Amusements  Act. 

21.  The  Board  of  Censors. 

Constitution : 


Not  more  than  three  persons  appointed  by 
the  Lieutenant-Governor  in  Council. 
Indeterminate . 

Fixed  by  Lieutenant-Governor  in  Council. 


Tenure : 
Remuneration : 
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Jurisdiction : 
Powers : 


Appeal : 


The  exhibition  of  films  in  Alberta. 

To  permit  or  prohibit  the  exhibition  of 
any  films  in  Alberta  in  accordance  with 
its  judgment.  Regulates  its  own  practice 
and  procedure. 

An  appeal  is  provided  by  Alberta  Regulation 
72/57  to  a  Board  of  three  persons  to  be 
named  by  the  Provincial  Secretary. 


The  Fire  Prevention  Act. 

22.  The  Fire  Commissioner. 
Constitution: 

Tenure : 

Remuneration: 
Jurisdiction : 


Powers : 


Appeal : 


A  person  appointed  by  the  Lieutenant- 
Governor  in  Council. 

Indeterminate . 

Fixed  by  Lieutenant-Governor  in  Council. 
Enforcement  of  all  laws  of  the  Province 
relating  to  the  prevention  of  fires  generally 
and  fire  safety  including  the  holding  of 
enquiries . 

Regulates  own  procedure  and  may  hold  enquiries 
in  camera.  May  after  an  inspection  (although 
apparently  without  a  hearing)  order  the  re¬ 
moval  or  destruction  of  a  building  that  is 
a  fire  hazard. 

To  a  Judge  of  the  District  Court  from  an 
Order  to  alter,  repair,  remove,  destroy  or 
alter  the  use  or  occupancy  of  property, 
subject  to  the  posting  of  a  bond  condition 
to  pay  the  costs  of  the  appeal. 


DEPARTMENT  OF  PUBLIC  WELFARE 


The 

23. 


Child  Welfare  Act. 

The  Child  Welfare 
Constitution: 


Tenure : 
Remuneration : 
Jurisdictions : 


Powers : 
Appeal : 


Commission . 

Not  less  than  three  nor  more  than  five 
Persons  appointed  by  the  Lieutenant-Governor 
in  Council.  At  present  there  are  five  members. 
Indeterminate . 

No  provision. 

Amongst  a  wide  range  of  jurisdictions  relat¬ 
ing  to  child  welfare,  the  Commission  may 
require  a  City  to  establish  an  observation 
home  for  neglected  children. 

Regulates  its  own  practice  and  procedures. 

None . 


TABLE  II 


ADVISORY  BOARDS 

ADVISORY  TO  THE  LIEUTENANT-GOVERNOR  IN  COUNCIL. 


The  Utilization  of  Lands  and  Forests  Act. 

1.  The  Conservation  and  Utilization  Committee. 

Constitution:  Not  less  than  seven  members  consisting 

of  representatives  from  the  Department 
of  Agriculture,  the  Department  of  Lands 
and  Forests,  the  Department  of  Municipal 
Affairs  and  the  Power  Commission,  and 
such  other  members  as  the  Lieutenant- 
Governor  in  Council  deems  advisable. 

Functions:  To  inform  the  Lieutenant-Governor  in 

Council  on  matters  relating  to  the  con¬ 
servation  and  utilization  of  resources 
of  the  Province. 


MINISTER  OF  AGRICULTURE 


The  Agricultural  Schools  Act. 

2.  The  Board  of  Agricultural  Education. 


Constitution : 


Functions 


The  Minister  of  Agriculture,  the 
Deputy  Minister  of  Agriculture,  the 
Deputy  Minister  of  Education,  the 
Dean  of  Agriculture  of  the  University 
of  Alberta,  a  representative  from  each 
of  the  Alberta  School  Trustees'  Associa¬ 
tion,  the  Alberta  Association  of 
Municipal  Districts,  Alberta  Federation 
of  Agriculture,  the  Farm  Women's  Union  of 
Alberta,  Alberta  Women's  Institutes, 
Agriculture  Schools  Alumni  Association, 
and  two  members  at  large  appointed  by  the 
Lieutenant-Governor  in  Council. 

To  advise  in  the  co-ordination  of  agricultural 
education,  prepare  a  scheme  of  work  to  be 
done  by  students  attending  Agricultural 
Schools  and  to  prescribe  courses  of  study. 


The  Dairymen's  Act. 

3.  Advisory  Board. 

Constitution:  The  Minister  of  Agriculture  may  appoint 

advisory  boards  consisting  of  a  Chairman, 
and  not  more  than  two  other  members  to  hold 
office  during  the  pleasure  of  the  Minister, 
without  remuneration  for  services. 
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Functions:  To  enquire  into  and  advise  the  Minister 

in  respect  of  the  granting  or  renewal  of 
a  license  of  a  dairy  manufacturing  plant, 
or  suspending  or  cancelling  such  license, 
and  recommend  thereon  to  the  Minister. 


The  Frozen  Food  Locker  Act. 

4.  Advisory  Board. 

Constitution:  Not  less  than  three  nor  more  than  five 

members  appointed  by  the  Minister  of 
Agriculture,  holding  office  during  the 
pleasure  of  the  Minister,  and  with  pro¬ 
vision  for  remuneration  by  the  Lieutenant- 
Governor  in  Council. 

Function:  To  confer  with  and  advise  the  Minister  on 

any  matter  or  thing  relating  to  the  admini¬ 
stration  of  the  Act  or  the  Regulations  made 
thereunder . 


THE  MINISTER  OF  HIGHWAYS 


The  Vehicles  and  Highway  Traffic  Act. 
5.  The  Driver  Review  Board. 

Constitution: 


Functions : 


By  Alberta  Regulation  417/62,  consists  of 
the  Registrar  of  Motor  Vehicles,  the 
Deputy  Registrar  of  Motor  Vehicles,  the 
Supervisor,  Operators’  Division,  Motor 
Vehicle  Branch,  a  senior  driver  examiner, 

Motor  Vehicle  Branch,  Chief  Reviewing 
Officer,  Motor  Vehicle  Branch  and  Manager 
Alberta  Automobile  Assigned  Risk  Plan. 

Three  members  constitute  a  quorum. 

To  review  records  of  drivers,  driver  train¬ 
ing  schools  and  driver  training  instructors, 
hear  appeals  in  respect  of  license  suspension, 
revocation  or  cancellation  by  the  Minister 
and  report  and  recommend  thereon  to  the 
Minister  of  Highways. 


MINISTER  OF  LABOUR 


The  Apprenticeship  Act. 

6.  Provincial  Apprenticeship  Board. 

Constitution:  Not  more  than  five  members  appointed  by 

the  Lieutenant-Governor  in  Council  one 
of  whom  shall  represent  organized  labour 


3 


and  one  shall  represent  industry. 

Functions:  To  advise  the  Minister  on  all  matters 

affecting  the  general  conditions  governing 
apprenticeships  and  carry  out  such  other 
duties  imposed  on  it  by  the  Act.  Additionally, 
the  Board  is  empowered  to  appoint  Provincial 
advisory  committees  for  designated  trades  or 
groups  of  trades.  See  report. 


The 

7. 


Boilers  and  Pressure  Vessels  Act. 

Board  of  Advisors. 

Constitution:  Five  members  appointed  by  the  Lieutenant- 

Governor  in  Council  two  of  whom  are  required 
to  be  holders  of  Engineer’s  Certificates  under 
the  Act,  two  to  be  registered  Professional 
Engineers,  and  not  more  than  one  member  shall 
be  a  full-time  employee  of  the  Department  of 
Labour . 

Functions:  To  report  to  and  advise  the  Minister  on 

matters  arising  out  of  the  application  and 
administration  of  the  Act. 


The  Building  Associations  Act. 

8.  The  Building  Associations  Advisory  Board. 

Constitution:  Not  less  than  three  nor  more  than  five 

persons  appointed  by  the  Lieutenant-Governor 
in  Council. 

Functions:  Refuse  applications  under  the  Act,  or  certify 

its  approval  to  the  Minister,  to  hold  enquiries 
ordered  by  the  Minister,  and  report  to  the 
Minister  annually. 


MINISTER  OF  LANDS  AND  FORESTS 


The  Homestead  Lease  Loan  Act. 

9.  The  Homestead  Lease  Loan  Advisory  Board. 

Constitution:  Three  members  appointed  by  the  Lieutenant- 

Governor  in  Council  of  whom  the  Chairman 
shall  be  an  officer  of  the  Department  of 
Lands  and  Forests. 

Functions:  To  review  applications  for  loans  and  to 

recommend  to  the  Minister  of  Lands  and 
Forests  the  disposition  of  such  applica¬ 
tions  and  the  amount  to  be  advanced. 
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The  Provincial  Parks  Act,  1964. 

10.  The  Provincial  Parks  Board. 

Constitution:  Not  more  than  three  persons  appointed 

by  the  Lieutenant-Governor  in  Council. 

Functions:  To  act  in  an  advisory  capacity  to  the 

Minister  of  Lands  and  Forests  to  assist 
him  to  formulate  policies  for  the 
administration  and  development  of  parks, 
historical  sites,  natural  areas  and 
wilderness  areas. 


MINISTER  OF  MUNICIPAL  AFFAIRS 


The  Agricultural  Service  Board  Act. 

11.  Agricultural  Service  Board,  pursuant  to  Section  4  of  the 
Act,  for  one  or  more  Improvement  Districts. 

Constitution:  Three  or  five  members  appointed  by  the 

Minister  of  Municipal  Affairs  with  a 
representation  from  the  Department  of 
Municipal  affairs  and  the  ratepayers  of 
the  Improvement  Districts. 

Functions:  Perform  for  Improvement  Districts  the 

functions  of  an  Agricultural  Service 
Board  constituted  by  the  Council  of  a 
Municipal  District  or  County. 


PROVINCIAL  SECRETARY 

The  Libraries  Act. 

12.  Alberta  Library  Board. 

Constitution:  Not  less  than  five  nor  more  than  fifteen 

persons  appointed  by  the  Lieutenant- 
Governor  in  Council. 

Functions:  Advisory  to  the  Central  Library  Services 

and  generally  to  promote  library  services 
in  the  Province.  The  Central  Library 
Services  is  under  the  supervision  of  the 
Director  of  Libraries,  who  is  an  appointee 
of  the  Lieutenant-Governor  in  Council 
serving  under  the  direction  of  the 
Provincial  Secretary. 


TABLE  III 


CROWN 

AGENCIES  AND  BOARDS 

STATUTE 

AGENCY  OR  BOARD 

DEPARTMENT 

1.  Agricultural  Relief  Adjust¬ 
ment  Act 

Agricultural  Relief 
Adjustment  Board 

Agriculture 

2.  Alberta  Commercial  Services 
Act 

Alberta  Commercial 
Corporation 

Industries  and 
Development 

3.  Alberta  Co-Operative  Rural 
Credit  Act 

Alberta  Rural  Credit 
Corporation 

Provincial 

Treasurer 

4.  Alberta  Crop  Insurance  Act 

Alberta  Crop  Insurance 
Corporation 

Agriculture 

5.  Alberta  Government 

Telephones  A-ct 

Alberta  Government 
Telephone  Commission 

Te  lephones 

6.  Alberta  Hail  Insurance  Act 

Hail  Insurance  Board 

Provincial 

Treasurer 

7.  Alberta  Industrial 

Corporation  Act 

Alberta  Industrial 
Corporation 

Provincial 

Treasurer 

8.  Alberta  Municipal  Finan¬ 
cing  Corporation  Act 

Municipal  Financing 
Corporation 

Municipal 

Affairs 

9.  Alberta  Racing  Commission 

Act 

Alberta  Racing 

Commission 

Provincial 

Secretary 

10.  Alberta  Resources  Railway 
Corporation  Act 

Resources  Railway 
Corporation 

Provincial 

Treasurer 

11.  Blind  Persons  Act 

Blind  Persons  Board 

Public  Welfare 

12.  Bow  River  Development  Act 

Bow  River  Development 
Manager, 

Agriculture 

13.  Coal  Mines  Regulation  Act 

Board  of  Examiners 

Mines  and 
Minerals 

14.  Disabled  Persons  Act 

Disabled  Persons  Board 

Public  Welfare 

15.  Farm  Purchase  Credit  Act 

Farm  Purchase  Board 

Agriculture 

16.  Health  Unit  Act 

Health  Unit  Board 

Health 

17.  Liquor  Control  Act 

Alberta  Liquor  Control 
Board 

None 

STATUTE 

AGENCY  OR  BOARD 

DEPARTMENT 

Power  Commission  Act 

Alberta  Power  Commission 

Industries  and 
Deve lopment 

Public  Highways  Act 

District  Highways  Board 

Highways 

Special  Areas  Act 

Special  Areas  Board 

Municipal 

Affairs 

St.  Mary  and  Milk  River 
Development  Act 

St.  Mary  and  Milk  River 
Development  Manager 

Agriculture 

Supplementary  Allowances 

Act 

Supplementary  Allowances 

Board 

Public  Welfare 

Teachers*  Retirement  Fund 
Act 

Board  of  Administrators 

None 

TABLE  IV 


PROFESSIONAL  ACTS 


Agrologists  Act 

Alberta  Architects 

Alberta  Chartered  Accountants  Act 

Chiropractic  Act 

Dental  Association  Act 

Dental  Auxiliaries  Act 

Alberta  Registered  Dieticians  Act 

Dental  Technicians  Act 

Engineering  Professions  Act 

Alberta  Land  Surveyors  Act 

Legal  Profession  Act 

Medical  Profession  Act 

Naturopathy  Act 

Ophthalmic  Dispensers  Act 

Optometry  Act 

Alberta  Pharmaceutical  Assoc.  Act 
Chartered  Physiotherapists  Act 
Psychiatric  Nurses  Association  Act 
Psychologists  Association  Act 
Podiatry  Act 
Registered  Nurses  Act 
Registered  Music  Teachers  Assoc. 
Veterinary  Surgeons  Act 
Radiological  Technicians  Act 
Teaching  Profession  Act 


R.  S.  A.  Ch.  11 

R.  S.  A.  Ch.  16 

R.  S.  A.  Ch.  38 

R.  S.  A.  Ch.  41 

R.  S.  A.  Ch.  82 

1960  Ch.  23 

1959  Ch.  14 

1961  Ch.  23 

1960  Ch.  26 


1965 

Ch. 

44 

R.  S 

.  A. 

Ch. 

173 

R.  S 

.  A. 

Ch. 

198 

R.  S 

.  A. 

Ch. 

221 

1965 

Ch. 

66 

R.  S 

.  A. 

Ch. 

229 

R.  S 

.  A. 

Ch. 

232 

R.  S 

.  A. 

Ch. 

233 

1963 

Ch. 

45 

1960 

Ch. 

79 

1964 

Ch. 

69 

R.  S 

.  A. 

Ch. 

283 

R.  S 

.  A. 

Ch. 

282 

R.  S 

.  A. 

Ch. 

359 

1963 

Ch. 

56 

R.  S 

.  A. 

Ch. 

331 

TABLE  V 


MISCELLANEOUS  BOARDS 


Alberta  Academy  Act. 

1.  Alberta  Academy. 

Constitution:  Designated  in  Act. 

Function:  To  give  recognition  to  achievement 

in  the  Arts. 


Debtors'  Assistance  Act. 

2.  Debtors'  Assistance  Board. 

Constitution: 


Function : 


One,  two  or  three  members  as  determined 
from  time  to  time  by  the  Lieutenant- 
Governor  in  Council. 

To  advise  and  assist  in  the  orderly 
retirement  of  debts. 


Geographat ic  Names  Act. 

3.  Georgraphic  Board. 

Constitution : 


Functions : 


Industrial  Development  Act, 

A.  Industrial  Development  Board. 

Constitution:  The  Deputy  Minister  of  Economic  Affairs, 

a  member  from  each  City,  the  Director  of 
the  Industrial  Development  Branch  of  the 
Department  and  such  other  official  of  that 
Department  as  may  be  appointed  secretary 
by  the  Lieutenant-Governor  in  Council, 
and  such  other  additional  members  as  may 
be  appointed  by  the  Lieutenant-Governor  in 
Council . 

The  promotion  of  industrial  development 
in  Alberta. 


The  Director  of  Surveys,  the  Provincial 
Librarian,  and  not  more  than  two  other 
members  appointed  by  the  Lieutenant-Governor 
in  Council. 

Gathering  and  recording  information  respect¬ 
ing  place  names,  and  related  matters,  and 
approving  place  names. 


Functions : 


TABLE  VI 


AN  ACT  TO  ESTABLISH  UNIFORM  PROCEDURE  IN 
THE  EXERCISE  OF  STATUTORY  POWERS  AND  TO 
SAFEGUARD  THE  RIGHTS  OF  PERSONS. 


Her  Majesty  by  and  with  the  advance  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Alberta,  enacts  as  follows: 

SHORT  TITLE 

1.  This  Act  may  be  cited  as  the  Administrative  Procedures  Act. 

INTERPRETATION 


2.  In  this  Act,  unless  the  context  otherwise  requires: 

(a)  "Authority"  means  one  or  more  persons  authorized 
to  exercise  a  statutory  power: 

(b)  "Court"  means  the  Supreme  Court  of  Alberta: 

(c)  "Licence"  includes  any  permission  granted  under  or 
pursuant  to  the  authority  of  a  statute  to  do  an 
act  or  thing  that,  but  for  the  permission,  would 
be  unlawful,  whether  the  permission  is  evidenced 

by  a  document  called  a  licence,  permit  or  certificate 
or  any  other  document: 

(d)  "Party"  means  a  person  who  has  a  right  to  require  the 
doing  of  any  act  or  thing  in  connection  with  the 
exercise  of,  or  to  require  the  exercise  of  a  statutory 
power,  or  whose  rights  will  be  varied  or  affected  by 
the  exercise  of  a  statutory  power  or  any  act  or  thing 
done  pursuant  thereto: 

(e)  "Statutory  Power"  means  administrative,  quasi- judicial 
or  judicial  power  conferred  by  a  statute  of  Alberta, 
other  than  a  power  conferred  on  a  court  of  record  of 
civil  or  criminal  jurisdiction  or  a  power  to  make  regu¬ 
lations,  and  for  greater  certainty  includes  a  power: 

(i)  to  grant,  suspend  or  revoke  a  licence,  charter 
or  letters  patent: 

(ii)  to  declare  or  establish  a  status  provided  for 
under  a  statute  for  a  person  or  organization 
or  to  suspend  or  revoke  that  status: 

(iii)  to  approve  or  authorize  the  doing  or  omission 
by  a  person  of  an  act  or  thing  that  but  for 
the  approval  or  authorization  would  be  unlawful 
or  unauthorized: 
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(iv)  to  declare  or  establish  a  right  or  duty  of  a 
person  under  a  statute  whether  in  a  dispute  with 
another  person  or  otherwise: 

(v)  to  make  an  order,  decision,  direction  or  finding 
prohibiting  a  person  from  doing  an  act  or  thing 
that  but  for  the  order,  decision,  direction  or 
finding,  it  would  be  lawful  for  him  to  do. 

3.  Where  a  licence  has  been  granted  to  a  person  pursuant  to  a 
statute  and  the  licence  expires  effluxion  of  time,  but  under  the 
statute  may  be  renewed,  a  refusal  to  renew  the  licence  is,  for  the 
purposes  of  this  Act,  deemed  to  be  a  revocation  thereof. 

4.  For  the  purposes  of  construction  of  subparagraphs  (i)  to  (v) 
of  paragraph  (e)  of  Section  2  the  powers  therein  described  shall  not  be 
deemed  to  be  mutually  exclusive. 


MINIMUM  STANDARD  OF  PROCEDURE 


5.  Where  an  application  is  made  to  an  authority  or  where  an 
authority  on  its  own  initiative  proposes  to  exercise  a  statutory  power 
the  authority  shall: 

(a)  give  adequate  notice  to  all  parties  of  the  application 
which  it  has  before  it  or  of  the  power  which  it  intends 
to  exercise: 

(b)  before  it  refuses  an  application  or  makes  a  decision  or 
order  adversely  affecting  any  party: 

(i)  give  the  applicant  or  such  party  a  reasonable 
opportunity  of  furnishing  relevant  evidence  to 
the  authority: 

(ii)  inform  the  applicant  or  the  party  of  the  facts 
in  its  possesion  or  the  allegations  made  to  it 
contrary  to  the  interests  of  the  applicant  or 
the  party  in  sufficient  detail  to  permit  him 

to  understand  the  same  and  afford  him  a  reason¬ 
able  opportunity  to  furnish  relevant  evidence 
to  contradict  or  explain  them:  and 

(iii) give  the  applicant  or  the  party  any  adequate 
opportunity  of  making  representations  by  way  of 
argument  to  the  authority. 

6.  Where  an  authority  exercises  a  power  as  defined  by  this 
Act  so  as  to  affect  adversely  the  rights  of  any  party,  the  authority 
shall  furnish  to  each  party  a  written  statement  of  its  decision 

setting  out  the  findings  of  fact  upon  which  it  based  its  decision 
and  the  reasons  for  the  decision. 
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7.  Where  by  this  Act  an  authority  is  required  to  permit  a  party 
to  make  representations  to  it  with  respect  to  the  exercise  of  a 
statutory  power  the  authority  is  not  by  this  Act  required  to  afford 
an  opportunity  to  make  oral  representations  or  to  be  represented  by 
Counsel  if  the  authority  affords  an  opportunity  to  make  representations 
adequately  in  writing  but  nothing  in  this  Act  shall  deprive  a  party 

of  a  right  to  make  oral  representations  or  to  be  represented  by 
Counsel  conferred  by  any  other  Act. 

8.  Where  an  authority  has  informed  a  person  of  facts  or  allega¬ 
tions  and  that  person  is  entitled  under  Section  5  hereof  to  answer 

or  contradict  the  same  and  will  not  have  a  fair  opportunity  of  doing 
so  without  cross-examination  of  the  person  making  the  statements  that 
constitute  the  allegations  the  authority  shall  afford  an  opportunity 
of  cross-examination  in  the  presence  of  the  authority  or  of  a  person 
authorized  to  hear  or  take  evidence  for  the  authority. 

9.  Nothing  in  this  Act  relieves  an  authority  from  complying  with 
any  procedure  to  be  followed  by  it  under  the  terms  of  any  other  Act 
relating  to  the  exercise  of  its  statutory  power. 

10.  Nothing  in  this  Act  requires  any  evidence  or  any  allegations 
of  fact  made  to  an  authority  to  be  required  to  be  made  under  oath  nor 
does  it  require  the  authority  to  adhere  to  the  rules  of  evidence  applica¬ 
ble  to  the  courts  of  civil  or  criminal  jurisdiction. 

REGULATIONS 


LI.  The  Lieutenant-Governor  in  Council  may  make  regulations: 

(a)  to  prescribe  the  length  of  time  that  shall  be  deemed 
to  be  reasonable  for  the  giving  of  a  notice  in  accord¬ 
ance  with  this  Act,  with  respect  to  authorities 
generally  or  with  respect  to  a  specified  authority; 

(b)  to  prescribe  forms  of  notices  for  the  purposes  of 
this  Act ; 

(c)  to  carry  into  effect  the  purposes  and  provisions  of 
this  Act. 

APPLICATION 

12.  This  Act  or  any  provision  or  part  of  a  provision  thereof 

shall  only  apply  to  the  exercise  of  such  statutory  powers  by  such 
authorities  as  the  Lieutenant-Governor  in  Council  may  by  proclama¬ 
tion  provide. 


TABLE  VII 


PRINCIPLES  TO  BE  FOLLOWED  BY  STANDING 
COMMITTEE  ON  STATUTORY  REGULATIONS  AND 
ORDERS .  


1.  The  regulations  should  not  contain  substantive  legislation 
that  should  be  enacted  by  the  Legislature,  but  it  should 
be  confined  to  administrative  matters. 

2.  The  regulations  should  be  in  strict  accord  with  the  Statute 
conferring  the  power,  and,  unless  so  authorized  by  the 
Statute,  should  not  contain  a  retroactive  effect. 

3.  A  regulation  should  not  exclude  the  jurisdiction  of  the 
Courts. 

4.  A  regulation  should  not  impose  a  fine,  imprisonment,  or 
other  penalty,  or  shift  the  onus  of  proof  of  innocence  onto 
a  person  accused  of  an  offence. 

5.  The  regulation  in  respect  of  personal  liberties  should  be 
strictly  confined  to  the  authorization  of  the  Statute. 

6.  A  regulation  should  not  impose  anything  in  way  of  a  tax, 

as  distinct  from  the  fixing  of  an  amount  of  a  licence,  fee, 
or  the  like. 

7.  A  regulation  should  not  make  any  unusual  or  unexpected  use 
of  the  delegated  power;  and,  finally 


8. 


A  regulation  should  be  precise  and  unambiguous  in  its  parts. 


TABLE  VIII 


AN  ACT  TO  PROVIDE  FOR  THE  APPOINTMENT  OF  A  COMMISSIONER 
TO  INVESTIGATE  ADMINISTRATIVE  DECISIONS  AND  ACTS  OF 
OFFICIALS  OF  THE  GOVERNMENT  OF  ALBERTA  AND  ITS  AGENCIES, 
AND  TO  DEFINE  THE  COMMISSIONER'S  POWERS  AND  DUTIES. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Alberta,  enacts  as 
follows : 

1.  In  this  Act, 

(a)  "agency”  means  an  agency  of  the  Government  of 
Alberta; 

(b)  "Commissioner"  means  the  Commissioner  of  the 
Legislature  appointed  under  this  Act; 

(c)  "department"  means  a  department  of  the 
Government  of  Alberta; 

(d)  "minister"  means  a  member  of  the  Executive 
Council . 

2.  There  shall  be  appointed  by  the  Lieutenant-Governor  in 
Council  on  the  recommendation  of  the  Assembly  as  an  officer  of 
the  Legislature  a  commissioner,  to  be  called  the  Commissioner 
of  the  Legislature,  who  shall  exercise  the  powers  and  perform 
the  duties  specified  in  this  Act. 

3.  The  Commissioner  shall  not  be  a  member  of  the  Assembly 
and  shall  not  hold  any  office  of  trust  or  profit,  other  than 
his  office  as  Commissioner,  or  engage  in  any  occupation  for 
reward  outside  the  duties  of  his  office. 


Interpre¬ 

tation 


Appoint¬ 

ment 


To  hold 
no  other 
office 


4.  (1)  The  recommendation  for  the  appointment  of  the 
Commissioner  shall  be  made  in  the  first  session  of  every 
Legislature . 

(2)  Unless  his  office  sooner  becomes  vacant,  every 
person  appointed  as  Commissioner  shall  hold  office  until  his 
successor  is  appointed,  and  every  such  person  may  from  time 
to  time  be  re-appointed. 

(3)  The  Commissioner  may  at  any  time  resign  his  office 
by  a  writing  addressed  to  the  Speaker  of  the  Assembly  or,  if 
there  is  no  Speaker  or  if  the  Speaker  is  absent  from  Alberta, 
to  the  Clerk  of  the  Assembly. 

5.  (1)  The  Commissioner  may  at  any  time  be  removed  or 
suspended  from  his  office  by  the  Lieutenant-Governor  in 

Council  on  the  recommendation  of  the  Assembly  for  disability, 
neglect  of  duty,  misconduct  or  upon  a  bankruptcy. 


Term  of 
office 


Reappoint¬ 

ment 


Resigna¬ 

tion 


Removal 
from  office 
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(2)  At  any  time  when  the  Legislature  is  not  in  session, 
the  Commissioner  may  be  suspended  from  his  office  by  the 
Lieutenant-Governor  in  Council  for  disability,  neglect  of  duty, 
misconduct  or  bankruptcy  proved  to  the  satisfaction  of  the 
Lieutenant-Governor  in  Council,  but  any  such  suspension  shall 
not  continue  in  force  beyond  the  end  of  the  next  ensuing 
session  of  the  Legislature. 

6.  (1)  If  the  Commissioner  dies,  retires,  resigns  or 

is  removed  from  office,  the  vacancy  thereby  created  shall 
be  filled  in  accordance  with  this  section. 


Suspension 
when 
Legisla¬ 
ture  not 
in  session 


Filling  of 
vacancy 


(2)  If  a  vacancy  in  the  office  of  Commissioner  occurs 
at  any  time  while  the  Legislature  is  in  session,  it  shall  be 
filled  by  the  appointment  of  a  Commissioner  by  the  Lieutenant- 
Governor  in  Council  on  the  recommendation  of  the  Assembly, 
but,  if  the  vacancy  occurs  less  than  one  month  before  the  end 
of  that  session  and  no  such  recommendation  is  made  in  that 
session,  subsection  3  applies  as  if  the  vacancy  had  occurred 
while  the  Legislature  was  not  in  session. 

(3)  If  such  a  vacancy  occurs  at  any  time  while  the 
Legislature  is  not  in  session,  the  Lieutenant-Governor  in 
Council  may  appoint  a  Commissioner  to  fill  the  vacancy,  and 
the  person  so  appointed  shall,  unless  his  office  sooner 
becomes  vacant,  hold  office  until  his  appointment  is  con¬ 
firmed  by  the  Assembly,  and,  if  the  appointment  is  not  so 
confirmed  within  two  months  after  the  commencement  of  the 
next  ensuing  session,  the  appointment  lapses,  and  there  shall 
be  deemed  to  be  another  vacancy  in  the  office  of  Commissioner. 

7.  (1)  Before  entering  upon  his  duties,  the  Commissioner 
shall  take  an  oath  that  he  will  faithfully  and  impartially 
perform  the  duties  of  his  office  and  that  he  will  not,  except 
in  accordance  with  subsection  3  of  section  16,  divulge  any 
information  received  by  him  under  this  Act. 

(2)  The  oath  shall  be  administered  by  the  Speaker  of 
the  Assembly  or  by  the  Clerk  of  the  Assembly. 

8.  (1)  Subject  to  subsection  2,  the  Commissioner  may 
appoint  such  officers  and  employees  as  may  be  necessary  for 
the  efficient  carrying  out  of  his  functions  under  this  Act. 

(2)  The  number  of  persons  that  may  be  appointed  under 
this  section,  whether  generally  or  in  respect  of  any  specified 
duties  or  class  of  duties,  shall  from  time  to  time  be  determined 
by  the  Lieutenant-Governor  in  Council. 
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9.  (1)  The  principal  function  of  the  Commissioner  is 

to  investigate  any  decision  or  recommendation  made,  including 
any  recommendation  made  to  a  minister,  or  any  act  done  or 
omitted,  relating  to  a  matter  of  administration  and  affecting 
any  person  or  body  of  persons  in  his  or  its  personal  capacity, 
in  or  by  any  department  or  agency,  or  by  any  officer,  employee 
or  member  thereof  in  the  exercise  of  any  power  or  function 
conferred  on  him  by  any  Act. 

(2)  The  Commissioner  may  make  any  such  investigation 
either  on  a  complaint  made  to  him  by  any  person  or  of  his  own 
motion,  and  he  may  commence  any  such  investigation  notwith¬ 
standing  that  the  complaint  may  not  on  its  face  be  against 

any  such  decision,  recommendation,  act  or  omission  as  aforesaid. 

(3)  Without  limiting  subsection  1,  any  committee  of 
the  Assembly  may  at  any  time  refer  to  the  Commissioner,  for 
investigation  and  report  by  him,  any  petition  that  is  before 
that  committee  for  consideration  or  any  matter  to  which  the 
petition  relates,  and,  in  any  such  case,  the  Commissioner 
shall,  subject  to  any  special  directions  of  the  committee, 
investigate  the  matters  so  referred  to  him  so  far  as  they  are 
within  his  jurisdiction  and  make  such  report  to  the  committee 
as  he  thinks  fit,  but  nothing  in  section  12,  17  or  18  applies 
in  respect  of  any  investigation  or  report  made  under  this  sub¬ 
section  . 


(4)  The  powers  and  duties  conferred  on  the  Commissioner 
by  this  Act  may  be  exercised  and  performed  notwithstanding  any 
provision  in  any  Act  to  the  effect  that  any  decision,  recom¬ 
mendation,  act  or  omission  mentioned  in  subsection  1  is  final, 
or  that  no  appeal  lies  in  respect  thereof,  or  that  no  proceed¬ 
ing  or  decision  of  the  person  or  organization  whose  decision, 
recommendation,  act  or  omission  it  is  shall  be  challenged, 
reviewed,  quashed  or  called  in  question. 

(5)  Nothing  in  this  Act  authorizes  the  Commissioner 
to  investigage, 

(a)  any  decision,  recommendation,  act  or  omission 
in  respect  of  which  there  is  under  any  Act  a 
right  of  appeal  or  objection  or  a  right  to 
apply  for  a  review  on  the  merits  of  the  case 
to  any  court  or  to  any  tribunal  constituted  by 
or  under  any  Act,  whether  or  not  that  right  of 
appeal  or  objection  or  application  has  been 
exercised  in  the  particular  case  and  whether 
or  not  any  time  prescribed  for  the  exercise  of 
that  right  has  expired;  or 
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(b)  any  decision,  recommendation,  act  or  omission 
of  any  person  acting  as  a  solicitor  for  the 
Crown  or  acting  as  counsel  for  the  Crown  in 
relation  to  any  proceedings. 

(6)  If  any  question  arises  as  to  whether  the  Commissioner 
has  jurisdiction  to  investigate  any  case  or  class  of  cases  under 
this  Act,  he  may,  if  he  thinks  fit,  apply  to  the  Supreme  Court 
of  Alberta  for  a  declaratory  order  determining  the  question. 

10.  (1)  The  Assembly  may  from  time  to  time,  if  it  thinks 

fit,  make  general  rules  for  the  guidance  of  the  Commissioner 
in  the  exercise  of  his  functions,  and  may  at  any  time  in  like 
manner  revoke  or  vary  any  such  rules. 

(2)  Any  such  rules  may  authorize  the  Commissioner 
from  time  to  time,  in  the  public  interest  or  in  the  interests 
of  any  person  or  department  or  agency,  to  publish  reports 
relating  generally  to  the  exercise  of  his  functions  under 
this  Act  or  to  any  particular  case  or  cases  investigated  by 
him,  whether  or  not  the  matters  to  be  dealt  with  in  any  such 
report  have  been  the  subject  of  a  report  to  the  Assembly  under 
this  Act. 

(3)  All  such  rules  shall  be  printed  and  published. 


11.  (1)  Every  complaint  to  the  Commissioner  shall  be  made 

in  writing. 

(2)  Notwithstanding  any  Act,  where  a  letter  written 
by  any  person  in  custody  on  a  charge  or  after  conviction  of 
any  offence,  or  by  any  inmate  of  a  mental  hospital  within 
the  meaning  of  The  Mentally  Incapacitated  Persons  Act  is 
addressed  to  the  Commissioner,  it  shall  be  immediately 
forwarded,  unopened,  to  the  Commissioner  by  the  person  for 
the  time  being  in  charge  of  the  place  of  institution  where 
the  writer  of  the  letter  is  detained  or  of  which  he  is  an 
inmate . 


12.  (1)  If  in  the  course  of  the  investigation  of  any 

complaint  it  appears  to  the  Commissioner, 

(a)  that  under  the  law  or  existing  administra¬ 
tive  practice  there  is  an  adequate  remedy, 
other  than  the  right  to  petition  the 
Legislature,  for  the  complainant,  whether 
or  not  he  has  availed  himself  of  it;  or 

(b)  that,  having  regard  to  all  the  circumstances  of 
the  case,  any  further  investigation  is  unnecessary, 

he  may  in  his  discretion  refuse  to  investigate  the  matter  further. 
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(2)  Without  limiting  the  generality  of  the  powers  confer¬ 
red  on  the  Commissioner  by  this  Act,  the  Commissioner  may  in  his 
discretion  decide  not  to  investigate,  or,  as  the  case  may  require, 
not  to  further  investigate,  any  complaint  if  it  relates  to  any 
decision,  recommendation,  act  or  omission  of  which  the  complainant 
has  had  knowledge  for  more  than  twelve  months  before  the  complaint 
is  received  by  the  Commissioner,  or  if  in  his  opinion, 

(a)  the  subject-matter  of  the  complaint  is  trivial; 

(b)  the  complaint  is  frivolous  or  vexatious  or 
is  not  made  in  good  faith;  or 

(c)  the  complainant  has  not  a  sufficient  personal 
interest  in  the  subject-matter  of  the  complaint. 

(3)  In  any  case  where  the  Commissioner  decides  not  to 
investigate  or  further  investigate  a  complaint,  he  shall  inform 
the  complainant  of  his  decision,  and  he  may,  if  he  thinks  fit, 
state  his  reasons  therefor. 

13.  (1)  Before  investigating  any  matter  under  this  Act, 

the  Commissioner  shall  inform  the  deputy  minister  of  the 
department  affected,  or,  as  the  case  may  require,  the 
administrative  head  of  the  agency  affected,  of  his  inten¬ 
tion  to  make  the  investigation. 

(2)  Every  investigation  by  the  Commissioner  under  this 
Act  shall  be  conducted  in  private. 

(3)  The  Commissioner  may  hear  or  obtain  information  from 
such  persons  as  he  thinks  fit,  and  he  may  make  such  inquiries 

as  he  thinks  fit. 

(4)  It  is  not  necessary  for  the  Commissioner  to  hold 
any  hearing  and  no  person  is  entitled  as  of  right  to  be  heard 
by  the  Commissioner,  but,  if  at  any  time  during  the  course  of 
an  investigation  it  appears  to  the  Commissioner  that  there  may 
be  sufficient  grounds  for  his  making  a  report  or  recommendation 
that  may  adversely  affect  any  department,  agency  or  person,  he 
shall  give  to  that  department,  agency  or  person  an  opportunity 
to  be  heard,  and  at  any  such  hearing  the  department,  agency  or 
person  is  entitled  to  counsel. 

(5)  The  Commissioner  may  in  his  discretion,  at  any  time 
during  or  after  any  investigation,  consult  any  minister  who  is 
concerned  in  the  matter  of  the  investigation. 

(6)  On  the  request  of  any  minister  in  relation  to  an 
investigation  or  in  any  case  where  an  investigation  relates  to 
any  recommendation  made  to  a  minister,  the  Commissioner  shall 
consult  that  minister  after  making  the  investigation  and  before 
forming  a  final  opinion  on  any  of  the  matters  referred  to  in 
subsection  1  or  2  of  section  17. 
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(7)  If,  during  or  after  any  investigation,  the 
Commissioner  is  of  opinion  that  there  is  evidence  of  any 
breach  of  duty  or  misconduct  on  the  part  of  any  officer 
or  employee  of  any  department  or  agency,  he  shall  refer 
the  matter  to  the  appropriate  authority. 

(8)  Subject  to  this  Act  and  any  rules  made  under 
section  10,  the  Commissioner  may  regulate  his  procedure  in 
such  manner  as  he  thinks  fit. 
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14.  (1)  Subject  to  this  section  and  section  15,  the 

Commissioner  may  from  time  to  time  require  any  person  who 
in  his  opinion  is  able  to  give  any  information  relating  to 
any  matter  that  is  being  investigated  by  him  to  furnish  to 
him  any  such  information  and  to  produce  any  such  document, 
paper  or  thing  that  in  his  opinion  relates  to  any  such 
matter  and  that  may  be  in  the  possession  or  under  the  control 
of  such  person,  whether  or  not  such  person  is  an  officer, 
employee  or  member  of  a  department  or  agency,  and  whether  or 
not  such  document,  paper  or  thing  is  in  the  custody  or  under 
the  control  of  any  such  department  or  agency. 

(2)  The  Commissioner  may  summon  before  him  and 
examine  on  oath, 

(a)  any  person  who  is  an  officer  or  employee 
or  member  of  any  department  or  agency  and 
who  in  the  Commissioner's  opinion  is  able 
to  give  any  information  mentioned  in  sub¬ 
section  1; 

(b)  any  complainant;  or 

(c)  with  the  prior  approval  of  the  Attorney 
General  in  each  case,  any  other  person  who 
in  the  Commissioner's  opinion  is  able  to 
give  such  information, 

and  for  that  purpose  may  administer  an  oath. 

(3)  Subject  to  subsection  4,  no  person  who  is  bound 
by  any  Act  to  maintain  secrecy  in  relation  to,  or  not  to 
disclose,  any  matter  shall  be  required  to  supply  any  infor¬ 
mation  to  or  answer  any  question  put  by  the  Commissioner  in 
relation  to  that  matter,  or  to  produce  to  the  Commissioner 
any  document,  paper  or  thing  relating  to  it,  if  compliance 
with  that  requirement  would  be  in  breach  of  the  obligation 
of  secrecy  or  non-disclosure. 

(4)  With  the  prior  consent  in  writing  of  a  complain¬ 
ant,  any  person  to  whom  subsection  3  applies  may  be  required 
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by  the  Commissioner  to  supply  information  or  answer  any  question 
or  produce  any  document,  paper  or  thing  relating  only  to  the 
complainant,  and  it  is  the  duty  of  the  person  to  comply  with 
such  requirement. 

(5)  Every  person  has  the  same  privileges  in  relation 
to  the  giving  of  information,  the  answering  of  questions 
and  the  production  of  documents,  papers  and  things  under 
this  Act  as  witnesses  have  in  any  court. 

(6)  Except  on  the  trial  of  a  person  for  perjury,  no 
statement  made  or  answer  given  by  that  or  any  other  person 
in  the  course  of  any  inquiry  by  or  any  proceedings  before 
the  Commissioner  is  admissible  in  evidence  against  any  person 
in  any  Court  or  at  any  inquiry  or  in  any  other  proceedings, 
and  no  evidence  in  respect  of  proceedings  before  the  Commis¬ 
sioner  shall  be  given  against  any  person. 

(7)  No  person  is  liable  to  prosecution  for  an  offence 
against  any  Act  by  reason  of  his  compliance  with  any  require¬ 
ment  of  the  Commissioner  under  this  section. 

15.  (1)  Where  the  Attorney  General  certifies  that  the 
giving  of  any  information  or  the  answering  of  any  question 
or  the  production  of  any  document,  paper  or  thing  might 
involve  the  disclosure  of, 

(a)  the  deliberations  of  the  Executive  Council;  or 

(b)  proceedings  of  the  Executive  Council,  or  any 
committee  thereof,  relating  to  matters  of  a 
secret  or  confidential  nature,  and  would  be 
injurious  to  the  public  interest, 

the  Commissioner  shall  not  require  the  information  or  answer  to 
be  given  or,  as  the  case  may  be,  the  document,  paper  or  thing 
to  be  produced,  but  shall  report  the  giving  of  such  a 
certificate  to  the  Legislature. 

(2)  Subject  to  subsection  1,  the  rule  of  law  that 
authorizes  or  requires  the  withholding  of  any  document,  paper 
or  thing,  or  the  refusal  to  answer  any  question,  on  the  ground 
that  the  disclosure  of  the  document,  paper  or  thing  or  the 
answering  of  the  question  would  be  injurious  to  the  public 
interest,  does  not  apply  in  respect  of  any  investigation  by 
or  proceedings  before  the  Commissioner. 

16.  (1)  The  Commissioner  and  every  person  holding  any 
office  or  appointment  under  him  shall  maintain  secrecy  in 
respect  of  all  matters  that  come  to  their  knowledge  in  the 
exercise  of  their  functions. 

(2)  Every  person  holding  any  office  or  appointment 
under  the  Commissioner  shall,  before  he  begins  to  perform  his 
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duties  under  this  Act,  take  an  oath,  to  be  administered  by 
the  Commissioner,  that  he  will  not  divulge  any  information 
received  by  him  under  this  Act  except  for  the  purpose  of 
giving  effect  to  this  Act. 

(3)  Notwithstanding  subsection  1,  the  Commissioner 
may  disclose  in  any  report  made  by  him  under  this  Act  such 
matters  as  in  his  opinion  ought  to  be  disclosed  in  order 
to  establish  grounds  for  his  conclusions  and  recommendations. 

17.  (1)  This  section  applies  in  every  case  where,  after 

making  any  investigation  under  this  Act,  the  Commissioner  is 
of  the  opinion  that  the  decision,  recommendation,  act  or 
omission  that  was  the  subject-matter  of  the  investigation, 

(a)  appears  to  have  been  contrary  to  law; 

(b)  was  unreasonable,  unjust,  oppressive, 
improperly  discriminatory  or  was  in 
accordance  with  a  rule  of  law  or  a  pro¬ 
vision  of  any  act  or  a  practice  that  is 

or  may  be  unreasonable,  unjust,  oppressive 
or  improperly  discriminatory; 

(c)  was  based  wholly  and  partly  on  a  mistake  of 
law  or  fact;  or 

(d)  was  wrong. 

(2)  This  section  also  applies  in  any  case  where  the 
Commissioner  is  of  opinion  that  in  the  making  of  the  decision 
or  recommendation,  or  in  the  doing  or  omission  of  the  Act,  a 
discretionary  power  has  been  exercised  for  an  improper 
purpose  or  on  irrelevant  grounds  or  on  the  taking  into 
account  of  irrelevant  considerations,  or  that,  in  the  case 

of  a  decision  made  in  the  exercise  of  any  discretionary 
power,  reasons  should  have  been  given  for  the  decision. 

(3)  If  in  any  case  to  which  this  section  applies  the 
Commissioner  is  of  opinion, 

(a)  that  the  matter  should  be  referred  to  the 
appropriate  authority  for  further  consideration; 

(b)  that  the  omission  should  be  rectified; 

(c)  That  the  decision  should  be  cancelled  or  varied; 

(d)  that  any  practice  on  which  the  decision,  recom¬ 
mendation,  act  or  omission  was  based  should  be 
altered ; 
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(e)  that  any  law  on  which  the  decision,  recom¬ 
mendation,  act  or  omission  was  based  should 
be  reconsidered; 

(f)  that  reasons  should  have  been  given  for  the 
decision;  or 

(g)  that  any  other  steps  should  be  taken, 


the  Commissioner  shall  report  his  opinion  and  his  reasons  therefor 
to  the  appropriate  minister  and  to  the  department  or  agency  con¬ 
cerned,  and  may  make  such  recommendations  as  he  thinks  fit,  and  in 
any  such  case  he  may  request  the  department  or  agency  to  notify 
him,  within  a  specified  time,  of  the  steps,  if  any,  that  it  proposes 
to  take  to  give  effect  to  his  recommendations. 


(4)  If  within  a  reasonable  time  after  the  report  is 
made  no  action  is  taken  which  seems  to  the  Commissioner  to  be 
adequate  and  appropriate,  the  Commissioner,  in  his  discretion, 
after  considering  the  comments,  if  any,  made  by  or  on  behalf 
of  the  department  or  agency  affected,  may  send  a  copy  of  the 
report  and  recommendations  to  the  Lieutenant-Governor  in 
Council  and  may  thereafter  make  such  report  to  the  Legislature 
on  the  matter  as  he  thinks  fit. 

(5)  The  Commissioner  shall  attach  to  every  report  sent 
or  made  under  subsection  4  a  copy  of  any  comments  made  by  or  on 
behalf  of  the  department  or  agency  concerned. 

(6)  Notwithstanding  anything  in  this  section,  the 
Commissioner  shall  not,  in  any  report  made  under  this  Act, 
make  any  comment  that,  is  adverse  to  any  person  unless  the 
person  has  been  given  an  opportunity  to  be  heard. 

18.  (1)  Where  on  any  investigation  under  this  Act  the 
Commissioner  makes  a  recommendation  under  subsection  3  of 
section  17  and  no  action  that  seems  to  the  Commissioner  to 
be  adequate  and  appropriate  is  taken  thereon  within  a 
reasonable  time,  the  Commissioner  shall  inform  the  com¬ 
plainant  of  his  recommendation  and  make  such  comments  on 
the  matter  as  he  thinks  fit. 

(2)  The  Commissioner  shall  in  any  case  inform  the 
complainant,  in  such  manner  and  at  such  time  as  he  thinks 
proper,  of  the  result  of  the  investigation. 

19.  No  proceedings  of  the  Commissioner  shall  be  held  bad 
for  want  of  form  and,  except  on  the  ground  of  lack  of 
jurisdiction,  no  proceedings  or  decision  of  the  Commissioner 

shall  be  challenged,  reviewed,  quashed  or  called  in  question 
in  any  court. 


Report 
to  Cabinet 
and 

Assembly 


Comment 

adverse 

to 

person 

Complain¬ 
ant  to  be 
informed 
of  result 
of  investi¬ 
gation 


Privitive 
c lause 


10 


20.  (1)  No  proceedings  lie  against  the  Commissioner  or 
against  any  person  holding  any  office  or  appointment  under 
the  Commissioner  for  anything  he  may  do  or  report  or  say 
in  the  course  of  the  exercise  or  intended  exercise  of  his 
functions  under  this  Act,  unless  it  is  shown  that  he  acted 
in  bad  faith. 

(2)  Neither  the  Commissioner  nor  any  person  holding 
any  office  or  appointment  under  the  Commissioner  shall  be 
called  upon  to  give  evidence  in  any  court  or  in  any  proceed¬ 
ings  of  a  judicial  nature  in  respect  of  anything  coming  to 
his  knowledge  in  the  exercise  of  his  functions  under  this  Act. 

(3)  Anything  said  or  any  information  supplied  or 
any  document,  paper  or  thing  produced  by  any  person  in  the 
course  of  any  inquiry  by  or  proceedings  before  the  Commissioner 
under  this  Act  is  privileged  in  the  same  manner  as  if  the 
inquiry  or  proceedings  were  proceedings  in  a  court. 

(4)  For  the  purposes  of  The  Defamation  Act  any  report 
made  by  the  Commissioner  under  this  Act  shall  be  deemed  to 

be  privileged,  and  a  fair  and  accurate  report  in  a  newspaper 
or  a  broadcast  shall  be  deemed  to  be  privileged. 

21.  (1)  For  the  purposes  of  this  Act  but  subject  to  this 
section,  the  Commissioner  may  at  any  time  enter  upon  any 
premises  occupied  by  any  department  or  agency  and  inspect  the 
premises  and,  subject  to  sections  14  and  15,  carry  out  therein 
any  investigation  that  is  within  his  jurisdiction. 

(2)  Before  entering  upon  any  such  premises,  the  Commissioner 
shall  notify  the  deputy  minister  of  the  department  or,  as  the 
case  may  require,  the  administrative  head  of  the  agency  that 
occupies  the  premises  of  his  intention  so  to  do. 

22.  (1)  With  the  prior  approval  of  the  Lieutenant-Governor 
in  Council,  the  Commissioner  may  from  time  to  time,  by  writing 
under  his  hand,  delegate  to  any  person  holding  any  office  under 
him  any  of  his  powers  under  this  Act,  except  this  power  of 
delegation  and  the  power  to  make  any  report  under  this  Act. 

(2)  Any  such  delegation  may  be  made  to  a  specified 
person  or  to  the  holder  for  the  time  being  of  a  specified 
office  or  to  the  holders  of  offices  of  a  specified  class. 

(3)  Every  such  delegation  is  revocable  at  will,  and 
no  such  delegation  prevents  the  exercise  of  any  power  by  the 
Commissioner . 

(4)  Any  such  delegation  may  be  made  subject  to  such 
restrictions  and  conditions  as  the  Commissioner  thinks  fit,  and 
may  be  made  either  generally  or  in  relation  to  any  particular 
case  or  class  of  cases. 
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(5)  Until  any  such  delegation  is  revoked,  it  continues 
in  force  according  to  its  tenor  and,  in  the  event  of  the 
Commissioner  by  whom  it  was  made  ceasing  to  hold  office, 
continues  to  have  effect  as  if  made  by  his  successor. 

(6)  Any  person  purporting  to  exercise  any  power  of 
the  Commissioner  by  virtue  of  such  a  delegation  shall,  when 
required  to  do  so,  produce  evidence  of  his  authority  to 
exercise  the  power. 

23.  Without  limiting  his  right  to  report  at  any  other 
time,  but  subject  to  subsection  6  of  section  17  and  to  any 
rules  made  under  section  10,  the  Commissioner  shall  in  each 
year  make  a  report  to  the  Legislature  on  the  exercise  of 
his  functions  under  this  Act. 

24.  Every  person  commits  an  offence  against  this  Act  and 
is  liable  on  summary  conviction  to  a  fine  of  not  more  than 
$500.00  who, 

(a)  without  lawful  justification  or  excuse,  wilfully 
obstructs,  hinders  or  resists  the  Commissioner 

or  any  other  person  in  the  exercise  of  his  powers 
under  this  Act; 

(b)  without  lawful  justification  or  excuse,  refuses 
or  wilfully  fails  to  comply  with  any  lawful 
requirement  of  the  Commissioner  or  any  other 
person  under  this  Act;  or 

(c)  wilfully  makes  any  false  statement  to  or  mis¬ 
leads  or  attempts  to  mislead  the  Commissioner 
or  any  other  person  in  the  exercise  of  his 
powers  under  this  Act. 

25.  The  provisions  of  this  Act  are  in  addition  to  the 
provisions  of  any  other  Act  or  any  rule  of  law  under  which 
any  remedy  or  right  of  appeal  or  objection  is  provided 
for  any  person  or  any  procedure  is  provided  for  the 
inquiry  into  or  investigation  of  any  matter,  and  nothing 
in  this  Act  limits  or  affects  any  such  remedy  or  right 

of  appeal  or  objection  or  procedure. 

26.  This  Act  may  be  cited  as  The  Commissioner  of  the 
Legislature  Act. 
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